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Meeting of the Central Valley Flood Protection Board
March 28, 2014

Staff Report

Amendment No. 2
to the
Feasibility Cost Sharing Agreement
Between the Department of the Army and the State of California and the
West Sacramento Area Flood Control Agency
for the

West Sacramento, California Project General Reevaluation Report

1.0 ITEM

Consider approval of Resolution No. 2014-05 to:

1. Approve Amendment No. 2 to the Feasibility Cost Sharing Agreement (FCSA)
between the Department of the Army, the State of California and the West
Sacramento Area Flood Control Agency for the West Sacramento, California
Project General Reevaluation Report (GRR); and

2. Delegate to the Central Valley Flood Protection Board (Board) President the
authority to execute Amendment No. 2 in substantially the form attached hereto.

2.0 SPONSORS

Federal: U.S. Army Corps of Engineers, Sacramento District (USACE)

State: The State of California, represented by The Central Valley Flood
Protection Board (Board)

Local: West Sacramento Area Flood Control Agency (WSAFCA)

3.0 LOCATION

The study area of the GRR is located in the City of West Sacramento, Yolo County. Itis
bordered to the north by the Sacramento Bypass and Sacramento River, to the east by
the Sacramento River, to the west by the Yolo Bypass and to the south by the Cross
Levee that separates Reclamation District (RD) 900 and RD 999.

4.0 DESCRIPTION

The GRR will evaluate feasible flood risk reduction alternatives for the City of West
Sacramento, California that fits into the State Plan of Flood Control and is judged to be
the most cost-effective, implementable solution to provide 200-year or greater flood
protection while representing the FIoodSAFE vision, fulfilling SB5 requirements, and
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satisfying the USACE National Economic Development (NED) plan. The GRR will be
prepared by USACE in concert with the Board and WSAFCA.

USACE uses the general reevaluation report to present the results of investigations
conducted prior to, and in support of, congressional authorization of a project. The
GRR will determine the extent of federal interest in flood risk management and
ecosystem restoration within the West Sacramento Area.

5.0 ANALYSIS

5.1 BACKGROUND

Surrounded by water during the winter months, the City of West Sacramento (City)
depends on levees for protection from flooding and the safety of its residents. In 2005
USACE completed levee improvements that were authorized as part of the Sacramento
Metropolitan Area, California, General Reevaluation Report dated February 1992. The
West Sacramento Project intended to provide the City with greater than 100-year flood
protection. However, many of the levee improvements were not reevaluated to
determine whether they would adequately withstand a design flood event with regards
to seepage, stability and erosion. Further, the geotechnical engineering and risk
analysis standards being applied to urban levees in the post-Hurricane Katrina
environment have raised additional doubt regarding the actual level of protection
afforded to the City by existing flood protection infrastructure. Outlined in Senate Bill 5
(SB5), The California Legislature has established flood protection from the 200-year
storm event as a minimum requirement for urban communities. As a result, the USACE
and non-federal sponsors determined that reevaluation of the Project via a General
Reevaluation Report was required to study and formulate viable alternatives to repair
and upgrade deficient levees to current USACE and State standards and providing 200-
year level of protection for urban areas.

5.2 PREVIOUS BOARD ACTIONS

Date: Action:

March 26, 2009 USACE and WSAFCA entered into an FCSA for the West
Sacramento, California Project General Reevaluation (Note:
This was not a Board Action. The Board delayed entering
the FCSA due to the bond freeze imposed by the Pooled
Money Investment Board (PMIB) and restrictions outlined in
the Department of Finance letter dated December 18™,
2008).

May 28, 2010 The Board approved and executed a Local Feasibility Cost
Share Agreement (LFCSA) between the State of California
(Board) and WSAFCA for the West Sacramento, California
Project General Reevaluation.
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June 26, 2010 The Board approved and executed Amendment No. 1 to the
FCSA which added the State of California (Board) as a Non-
federal sponsor.

5.3 BENEFITS

FCSA Amendment No. 2 will increase the budget from $5,700,000 to $7,800,000 to
provide the GRR the additional funding necessary to allow USACE to continue work on
the GRR and move toward a completed Chief’'s Report with the objective of achieving
an authorized congressional project.

Without this amendment and the resulting additional funding, USACE will stop work on
the GRR when current funding obligations are exhausted

5.4 STAFF ANALYSIS

Study costs have increased due to additional analysis not anticipated in the original
study scope, including the Deep Water Ship Channel Closure Structure and USACE
Headquarters’ requests for additional information. Additionally, there have been
complications implementing USACE’s new Planning Modernization Effort (3x3x3 Rule)
which was incorporated into the study since the Project Management Plan. These
additions and complications have resulted in expanded schedules and increased labor
demands which translate into increased costs.

It is important that this study remain on schedule and continue progressing toward its
completion and the development of the Chief’s Report.

6.0  AUTHORIZATIONS

Federal: Flood Control Act of 1962 (Public Law 87-874)
WRDA 1992 (Public Law 102-580)
Energy and Water Development Act 1999 (Public Law 105-245)

State: California Water Code Sections 12670.2 and 12670.3

7.0 STAFF RECOMMENDATION

Staff recommends approval of Resolution No. 2014-05 to:

1. Approve Amendment No. 2 to the Feasibility Cost Sharing Agreement between
the Department of the Army and the State of California and the West Sacramento
Area Flood Control Agency for the West Sacramento, California Project General
Reevaluation Report; and
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2. Delegate to the Central Valley Flood Protection Board President the authority to
execute Amendment No. 2 in substantially the form attached hereto.

8.0 ATTACHMENTS

Location Map — Study Area

Resolution No. 2014-05

Amendment No. 2 to the FCSA (Draft Agreement)
PowerPoint Presentation

Amendment No. 1 to the FCSA

Feasibility Cost Sharing Agreement (FCSA)

Local Feasibility Cost Sharing Agreement (LFCSA)

OTMoO®>
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STATE OF CALIFORNIA
CALIFORNIA NATURAL RESOURCES AGENCY
THE CENTRAL VALLEY FLOOD PROTECTION BOARD

RESOLUTION NUMBER: 2014-05

AMENDMENT NO. 2
TO THE
FEASIBILITY COST SHARING AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE STATE OF CALIFORNIA
AND
THE WEST SACRAMENTO AREA FLOOD CONTROL AGENCY
FOR THE
WEST SACRAMENTO, CALIFORNIA PROJECT GENERAL
REEVALUATION REPORT

WHEREAS, the U.S. Army Corps of Engineers (USACE) was authorized in the
Flood Control Act of 1962; House Resolution dated May 8, 1964 and Conference
Report 108-357, which accompanied the Energy and Water Development
Appropriations Act of 2004 to develop and formulate comprehensive plans for flood
control and environmental restoration purposes in the Sacramento and San Joaquin
River Basins; and

WHEREAS, the Central Valley Flood Protection Board (CVFPB) is authorized to
participate in the West Sacramento, California Project General Reevaluation Report by
Water Code sections 12670.2 and 12670.3; and

WHEREAS, the USACE and the West Sacramento Area Flood Control Agency
entered into a Feasibility Cost Sharing Agreement on March 26, 2009 to conduct the
West Sacramento, California Project General Reevaluation Report; and

WHEREAS, the CVFPB, the USACE, and the West Sacramento Area Flood
Control Agency approved Amendment No. 1 to the Feasibility Cost Sharing Agreement
on July 26, 2010 which added the CVFPB as a Non-federal Sponsor; and

WHEREAS, the West Sacramento, California Project General Reevaluation
Report total study costs are updated by Amendment No. 2 from $5,700,000 to
$7,800,000 and the Non-federal Sponsor’s contribution is being updated from
$2,850,000 to $3,900,000.

NOW, THEREFORE, LET IT BE RESOLVED that the Central Valley Flood
Protection Board:
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1. Approves Amendment No. 2 to the Feasibility Cost Sharing Agreement between the
USACE, the CVFPB, and the West Sacramento Area Flood Control Agency for the
West Sacramento, California Project General Reevaluation Report; and

2. Delegates to the Central Valley Flood Protection Board President the authority to
execute Amendment No. 2 in substantially the form attached hereto.

PASSED AND ADOPTED by vote of the Board on , 2014,
BY: Date:

William H. Edgar

President
BY: Date:

Jane Dolan

Board Secretary

Approved as to Legal Form and Sufficiency:

Jeremy Goldberg
Staff Counsel
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AMENDMENT NUMBER 2

TO THE
FEASIBILITY COST SHARING AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
THE WEST SACRAMENTO AREA FLOOD CONTROL AGENCY
AND
THE STATE OF CALIFORNIA
FOR THE
WEST SACRAMENTO, CALIFORNIA PROJECT GENERAL REEVALUATION
REPORT
THIS AMENDMENT is entered into this day of , 2014,

by and between the Department of the Army (hereinafter the “Government”), represented by the
U.S. Army Engineer, Sacramento District and the West Sacramento Area Flood Control Agency
(hereinafter “WSAFCA”), represented by its Board President, and the State of California
(hereinafter the “State”), represented by the President of the Central Valley Flood Protection
Board (hereinafter referred to collectively as the “Non-Federal Sponsors™).

WITNESSETH, THAT:

WHEREAS, construction of the West Sacramento, California Project (authorized as
Sacramento Metro Area, California) at West Sacramento, CA, was authorized by Section 101(4)
of the Water Resources Development Act of 1992, Public Law 102-580, and the Energy and
Water Development Appropriations Act of 1999, Public Law 105-245;

WHEREAS, due to changed conditions or assumptions, the U.S. Army Corps of
Engineers determined that a feasibility study should be undertaken to reevaluate the authorized
project, using current planning criteria and policies, to determine if the plan for the authorized
project should be modified,;

WHEREAS, the Government and WSAFCA entered into an Agreement on March 26,
2009 (hereinafter referred to as the “Agreement”) to conduct such feasibility study (hereinafter
the “Study” as defined in Article I.A. of the Agreement);

WHEREAS, the Government, WSAFCA, and the State entered into Amendment 1 to the
Agreement on July 26, 2010, for the purpose of adding the State as a Non-Federal Sponsor;

WHEREAS, the Government and the Non-Federal Sponsors desire to amend the
Agreement to increase the total study costs related to performance of the Study.

NOW, THEREFORE, the Government and the Non-Federal Sponsors agree to amend the
Agreement as follows:



1. ARTICLE IV - METHOD OF PAYMENT
Avrticle IV is amended by the following changes:
Paragraph A.1. is amended by replacing the amount “$5,700,000” with “$7,800,000”; the

amount “$2,850,000” with “$3,900,000"; the amount “$2,850,000” with “$1,525,000”; and the
amount “$1,700,000” with “$1,525,000”” and the amount “$1,150,000” with “$2,375,000”.

2. All other terms and conditions contained in the Agreement shall remain in full force and
effect.



IN WITNESS WHEREOF, the parties hereto have executed this amendment to the Agreement,
which shall become effective upon the date it is signed by the authorized representative of the

Government.

DEPARTMENT OF THE ARMY

BY:

Clarence D. Turner
Brigadier General, U.S. Army
Division Commander

DATE:

WEST SACRAMENTO AREA FLOOD
CONTROL AGENCY

BY:

William E. Denton

President

West Sacramento Area Flood
Control Agency

DATE:

STATE OF CALIFORNIA

BY:

William H. Edgar

President

Central Valley Flood Protection
Board

DATE:




CERTIFICATE OF AUTHORITY

I, James M. Day Jr., do hereby certify that | am the principal legal officer of the West
Sacramento Area Flood Control Agency, that the West Sacramento Area Flood Control Agency
is a legally constituted public body with full authority and legal capability to perform the terms
of Amendment Number 2 to the Agreement Between The Department of The Army, The State of
California and the West Sacramento Area Flood Control Agency in connection with the West
Sacramento, California Project General Reevaluation Report, and to pay damages, if necessary,
in the event of the failure to perform in accordance with the terms of this Amendment Number 2
to the Agreement, and that the persons who have executed this Amendment Number 2 on behalf
of the West Sacramento Area Flood Control Agency have acted within their statutory authority.

IN WITNESS WHEREOF, | have made and executed this certification on this day of
2014.

James M. Day Jr.
Legal Counsel
West Sacramento Area Flood Control Agency



CERTIFICATION REGARDING LOBBYING

The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by 31 U.S.C. 1352. Any person who fails to file the
required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

BY:

William E. Denton, President

West Sacramento Area Flood Control Agency

DATE:




CERTIFICATE OF AUTHORITY

I, Jeremy D. Goldberg, do hereby certify that I am the principal legal officer of the Central
Valley Flood Protection Board (“Board”) for this project, acting on behalf of the State of
California, that the Board is a legally constituted public body with full authority and legal
capability to perform the terms of Amendment Number 2 to the Agreement Between The
Department of The Army, The State of California and the Board, and the West Sacramento Area
Flood Control Agency in connection with the West Sacramento, California Project General
Reevaluation Report, and to pay damages, if necessary, in the event of the failure to perform in
accordance with the terms of this Amendment Number 2 to the Agreement, and that the persons
who have executed this Amendment Number 2 on behalf of the State of California, acting by and
through the Central Valley Flood Protection Board, have acted within their statutory authority.

IN WITNESS WHEREOF, | have made and executed this certification on this day of
, 2014,

Jeremy D. Goldberg
Legal Counsel
Central Valley Flood Protection Board



CERTIFICATION REGARDING LOBBYING
The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the
undersigned shall complete and submit Standard Form-LLL, "Disclosure Form to Report
Lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this certification be included in the award
documents for all subawards at all tiers (including subcontracts, subgrants, and contracts under
grants, loans, and cooperative agreements) and that all subrecipients shall certify and disclose
accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by 31 U.S.C. 1352. Any person who fails to file the
required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.

BY:

William H. Edgar, President

Central Valley Flood Protection Board

DATE:




CALIFORNIA f
West Sacramento, California Project

General Reevaluation Report

Amendment No. 2
to the
Federal Cost Sharing Agreement

Agenda Item 4A: Resolution 2014-05
March 28, 2014

Corey T. Lasso, PE
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Study Sponsors =

United States Army Corps of Engineers

US Army Corps Sacramento District (USACE)

of Engineers.

Central Valley Flood Protection Board
(Board)

West Sacramento Area Flood

WSAFCA Control Agency (WSAFCA)
et - City of West Sacramento
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Resolution No. 2014-05

« Resolution 2014-05 proposes Amendment No. 2 to the Feasibility
Cost Sharing Agreement which would increase the cost of the study
from $5,700,000 to $7,800,000.

« Staff is seeking Board approval for Amendment No. 2 to the
Feasibility Cost Sharing Agreement
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Study Goals =

The West Sacramento, California Project General
Reevaluation Report will:

« Evaluate flood risk reduction alternatives for the City of
West Sacramento, CA.

e Recommend alternatives consistent with the Central
Valley Flood Protection Plan (CVFPP).

« Authorize a project that will provide 200-year or greater
flood protection for the City of West Sacramento In
accordance with Senate Bill 5.
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1997

1998-2002

2009

2010

2012

History

USACE Identifies Under Seepage Deficiencies

Original West Sacramento Project
« Designed to provide greater than 200-year protection

Feasibility Cost Share Agreement between
West Sacramento Area Flood Control Agency and USACE

Amendment #1 to the FCSA approved
- Board added as a Non-federal Sponsor

USACE implemented SMART Planning Guidance
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USACE Study Schedule

USACE Milestones Estimated Completion
« Milestone #1 (Identify Alternatives) March 2012

« Milestone #2 (Tentatively Selected Plan) March 2014

* Milestone #3 (Agency Decision) September 2014

* Milestone #4 (Final Report) December 2014

« Milestone #5 (Chief's Report) April 2015
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Reasons for Cost Increase to Study

1. Additional analysis not anticipated in the original scope
a) Deep Water Ship Channel Closure Structure
b) USACE Headquarters’ requests for information

2. Complications implementing USACE’s new Planning
Modernization Effort (3x3x3 Rule)

These additions and complications have resulted in
expanded schedules and labor and subsequently
Increased costs.
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Current Cost
Feasibility Cost Share Agreement (FCSA)

Current FSCA

$5,700,000
Federal Cost (50%) State Cost (25%) Local Cost (25%)
$2,850,000 $1,425,000 $1,425,000

Proposed Cost

Federal Cost (50%)
$3,900,000

Local Cost (25%)
$1,950,000
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Staff Recommendation ===

Adopt Resolution No. 2014-05 to:

1. Approve Amendment No. 2 to the Feasibility Cost Sharing
Agreement between the Department of the Army, the State of
California and the West Sacramento Area Flood Control Agency
for the West Sacramento, California Project General
Reevaluation Report; and

2. Delegate to the Central Valley Flood Protection Board President

the authority to execute Amendment No. 2 in substantially the
form attached hereto.
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US Army Corps
of Engineers.

WSAFCA

Wesl Sacramento Area Flood Control Agency

Questions?

DWR:

Corey T. Lasso, Project Manager
(916) 574-1439
corey.lasso@water.ca.gov

USACE:

Cameron L. Sessions, Project Manager
(916) 557-7896
cameron.l.sessions@usace.army.mil

WSAFCA:

Greg Fabun, Flood Protection Manager
(916) 617-4655
gregf@cityofwestsacramento.org




Contract # 4600009045

AMENDMENT NUMBER 1
TO THE
AGREEMENT
BETWEEN |
THBE DEPARTMENT OF THE ARMY
THE WEST SACRAMENTO AREA FLOOD CONTROL AGENCY
FOR THE
. WEST SACRAMENTO, CALIRORNIA PROJECT
' GENERAL REEVALUATION REPORT

THIS AMENDMENT is entered into this ™% day of .} by 2010, by

and between the Department of the Army (hereinafter the “Government”), represented by |

the U.S Army Engineer, Sacramento District and the West Sacramento Area Flood
Control Agency (hereinafter “WSAFCA”), represented by its Board President and the
State of California (hereinafter the “State”), represented by the President of the Central
~ Valley Flood Protection Board (hereinafter WSAFCA and the State are referred to

, co]lectlvely as the “Non-Federal Sponsors”)

WITNESSETH, THAT.

WHEREAS, construction of the West Sacramento, California Project (authorized
as Sacramento Metro Area, California) at West Sacramento, CA, was authorized by -
Section 101(4) of the Water Resources Development Act of 1992, Public Law 102-580,
and the Energy and Water Development Appropna’uons Act of 1999, Public Law 105-
245

WHEREAS due to changed conditions or assumptlons the U.S. Army Corps of
Engineers determined that a feasibility study should be undertaken to reevaluate the -
authorized project, using current planning criteria and pohc1es to determine 1f the plan
for the authorized project should be modified;

‘WHEREAS, the GoVernment and WSAFCA entered into an Agreement on Maroh ,

26, 2009 (hereinafter referred to as the “Agreement”) to conduct such fea51b111ty study
(heremafteI the “Study” as defined in Article LA. of the Agreement)

WHEREAS, the Govemment and the Non-Federal Sponsors desire to amend the
~ Agreement for the purpose of adding the State as a Non-Federal Sponsor; '

WHEREAS, the Government and Non-Federal Sponsors have the full authority and

| capobﬂnry to perform as hereinafter set forth and intend to cooperate in cost-sharing and
financing of the Study in accor dance with the terms of this Agr eement and,
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Contract # 4600008045

WHEREAS, the Government and the Non-Federal Sponsors, in connection with
this Amendment, desire to foster a partnering strategy and a working relationship
between the Government and the Non-Federal Sponsors through a mutually developed
formal strategy of commitment and communication embodied herein, which creates an
environment where trust and teamwork prevent disputes, foster a cooperative bond
between the Government -and the Non-Federal Sponsors, and facilitate the successful
Study;,

NOW, THEREFORE, the Government and the Non-Federal Sponsors agree to
amend the Agreement as follows:

1. TITLE
The title of the Agreement is amended by inserting * ‘AND THE STATE OF

CALIFORNIA” after “THE WEST SACRAMENTO AREA FLOOD CONTROL.
AGENCY” and before “FOR THE”.

S AGREEMENT

a. The Agreement is amended by adding the State of California, represented by the

President of the Central Valley Flood Pr oteot1on Board, as a Non-Federal Sponsor. -

b. The Agreement is amended throughout by stnkmg “Non-Federal Sponsor” and
replacing it with “Non-Federal Sponsors” and striking “Non-Federal Sponsor’s” and
replacing it with “Non-Federal Sponsors’”. All necessary grammatlcal changes to reflect

* the plural “Non—Federal Sponsors” are also made.

3. ARTICLE II - OBLIGATIONS OF THE GOVERNMENT AND THE NON—
FEDERAL SPONSORS

Paragraph A.8. is amended by striking “Article IX.D.” and replacing it with “Article
IXE”. .

4, ARTICLE IX - TERM]NAT_ION OR SUSPENSION

Article IX is amended by inserting the followmg par: agraph D. after paragraph C. and rg-

lettering the subsequent paragraphs:

“D. Inthe event that one or more of the Non-Federal Sponsors elects to terminate
its responsibilities under this Agreement and the remaining Non-Federal Sponsor(s)
elects to continue to participate in the Study, the Government shall negotiate in good faith
with the remaining Non-Federal Sponsor(s) to effect a timely and productive conclusion
to that pomon of the Study pertaining to the area of statutory authority applicable for the

remaining Non-Federal Sponsor(s). The Government shall prepare a revised PMP and

revised estimate of total study costs to complete that portion of the Study of interest to the
remaining Non-Federal Sponsor(s). If the remaining Non-Federal Sponsor(s) elects to

{00919349:2}
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complete the Study, this Agreement shall be amended to reflect the negotiated revisions
to the scope of the Study defined in Article I.A. of this Agreement and the estimate of
total study costs in Article IV.A.1. of this Agreement. Amendments to this Agreement
made pursuant to this paragraph shall reflect credits for the contribution of funds and
non-Federal in-kind contributions provided previously by all of the Study sponsors and
shall reflect task reductions made as a result of withdrawal of any Study sponsor.”

5. ARTICLE X - NOTICES
Paragraph A. is amended by striking

“Board President

West Sacramento Area Flood Control Agency (WSAFCA)
P.O.Box 673 . _
West Sacramento, CA 956917

and replacing it with the following:

“Board President v : :

West Sacramento Area Flood Control Agency (WSAFCA)
P.0. Box 673 ' :

West Sacramento, CA: 95691

. President o
Central Valley Flood Protection Board,
3310 Bl Camino Ave., Room LLA0
Sacramento, CA 958217

6. ARTICLE XIII - OBLIGATIONS OF FUTURE APPROPRIATIONS |

The Agreement is amended by adding the foﬂowing Article XIII after Article XII and
before the last paragraph. '

“ARTICLE XIII - OBLIGATIONS OF FUTURE APPROPRIATIONS

A. Nothing herein shall constitute, nor be deemed to constitute, an.obligation of
future appropriations by the Legislature of the State of California, where creating such an
obligation would be inconsistent with Article XV1, Section 1 of the Constitution of the
State of California. ' '

B. The Non-Federal Sponsors intend to fulfill their obligations under this
Agreement. The Non-Federal Sponsors shall include in their budget request or otherwise
propose appropriations of funds in amounts sufficient to fulfill these obligations for that
year and shall use all reasonable and lawful means to secure those appropriations. The
Non-Federal Sponsors reasonably believe that funds in amounts sufficient to fulfill these
obligations lawfully can and will-be appropriated and made available for this purpose. In

{00919349.2}




Contract # 4600009045 .

the event funds are not appropriated in amounts sufficient to fulfill these obligations, the
Non-Federal Sponsors shall use their best efforts to satisfy any requirements for
payments or contributions of funds under this Agreement from any other source of funds
legally available for this purpose. Further, if the Non-Federal Sponsors are unable to
fulfill these obligations, the Government may exercise any legal nghts it has to protect

_ the Government s interests related to this Agreement.”

7. All other terms and conditions of the Agreement remam unchanged
IN WITNESS ‘WHEREOF, the parties hereto have executed this Amendment

Number 1 to the Agreement, which shall become effective upon the date it is signed by the
Dlstnct Engineer.

DEPARTMENT OF THE ARMY WEST SACRAMENTO AREA FLOOD

CONTROL AGENCY
Thomas C. Chapgﬁu : Wﬂham E. Denton
Colonel, Corps of Engineers Board President
District Engineer

DATE; ;W ZZ DATE: ju\g {,20\0

STATE OF CALIFORNIA,
CENTRAL VALLEY FLOOD
PROTECTION BOARD

N Tl

Benjdmin F. Carter '
Président”

.DATE: 7/9/;‘7

{00919349.2)
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CERTIFICATE OF AUTHORITY

' i, James M. Day Jr., do hereby certify that I am the principal legal officer of the |
West Sacramento Area Flood Control Agency, that the West Sacramento Area Flood

. Control Agency is a legally constituted public body with full authority and legal

capability to perform the terms of the Amendment Number 1 to the Agreement between
the Department of the Army and the West Sacramento Area Flood Control Agency in
connection with the feasibility study for the West Sacramento, California Project General

- Reevaluation Report and to pay damages, if necessary, in the event of the failure to

perform in accordance with the terms of this Amendment Number 1 to the Agreement

. and that the persons who have executed this Amendment Number 1 to the Agreement on

behalf of the West Sacramento Area Flood Control Agency have acted within their

statutory authority.

WITNESS WHEREOF, I have made and executed this certification thJS
/& day of \7}/ /Y ,2010.

7 /7

e D) /%
James M. D4y Jt.

Legal Counsel -

{00919349.2)




Contract # 4600009045

CERTIFICATION REGARDING LOBBYING
' The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No, Federal appropriated funds have been paid or will be paid, by or on behalf
of the undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress an officer or employee of Congress, or. -

- an employee of a Member of Congress in connection with the awarding of any Federal
contract, the making of any Federal grant, the making of any Federal loan, the entering
into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of
any agency, a Member of Congress an officer or employee of Congress, or an employee
of a Member of Congress in connection with this Federal contract, grant, loan, or
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its mstructlons

(3) The undersigned shall requlre that the language of thls certification be
included in the award documents for all subawards at all tiers (including subcontracts,
subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly. :

This certification is a material representation of fact upon which reliance was
placed when this transaction was made or entered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352.
Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.

BY: Lt/ e & K D [
: William E. Denton
Board President ‘ .
, West Sacramento Area Flood Con‘m 01 Agency

DATE: joj |, 2010

{00919349.2)




Contract # 4600009045

CERTIFICATE OF AUTHORITY

1 Jeremy D. Goldberg, do hereby certify that I am the principal 1ega1 officer of
the State of California, Central Valley Flood Protection Board, that the State of
California, Central Valley Flood Protection Board is a legally constituted public body
with full authority and legal capability to perform the terms of the Amendment Number 1
to the Agreement between the Department of the Army and the State of California,
Central Valley Flood Protection Board in connéction with the feasibility study for the
West Sacramento, California Project General Reevaluation Report and to pay damages, if
necessary, in the event of the failure to perform in accordance with the terms of this
Amendment Number 1 to the Agreement and that the persons who have executed this
Amendment Number 1 to the Agresment on behalf of the State of California, Central
. Valley Flood Protection Board have acted within their statutory authority.

IN WITNESS WREOF I have made and executed this cert1ﬁcat10n this

2ny day of ) . 2010.
p 7/}

P %er my D. Goldberg _
- Legal Coun

(00919349.2)




Contract # 4600009045

CERTIFICATION REGARDING LOBBYING
CENTRAL VALLEY FLO OD PROTECTION BOARD

The undersigned certifies, to the best of his or her knowledge and belief that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf|
of the undersigned, to any person for influencing or attempting to influence an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress, or
an employee of 2 Member of Congress in connection with the awarding of any Federal -
contract, the making of any Federal grant, the making of any Federal loan, the entering

into of any cooperative agreement, and the extension, continuation, renewal, amendment,
or modification of any Federal contract, grant, loan, or cooperative agreement.

(2) Ifany funds other than Federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influence an officer or employee of .
any agency, a Member of Congress, an officer or employee of Congress, or an employee
of a Member.of Congress in connection with this Federal contract, grant, loan, or o
cooperative agreement, the undersigned shall complete and submit Standard Form-LLL,
“Disclosure Form to Report Lobbying,” in accordance with its instructions.

(3) The undcrs1gned shall require that the language of this certification be
included in the award documents for all subawards at all tiers (including subcontracts,
'subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly. '

This certification is a material representation of fact upon which reliance was
placed when-this transaction was made or entered into. Submission of this certification is
a prerequisite for making or entering into this transaction imposed by 31 U.S.C. 1352,

* Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10 000 and not more than $1 OO 000 for each such failure.

BY:

Ben] 9561" in F. Carter, President
State of California, v
Central Valley Flood Plotectlon Board

DA;I‘E: 7] / é/ /O

{00919349.2}



AGRFEMENT

BETWEEN
THE DEPARTMENT OF THE ARMY
: AND
THE WEST SACRAMENTO AREA FLOOD CONTROL AGENGY
FOR THE
THE WEST SACRAMENTO, CALIFORNIA PROJECT GENERAL REEVALUATION
REPORT

Qin e g
THIS AGREEMENT is entered into this 2% day of Mo, 2977, by and
between the Department of the Army (hereinafer the “Government”), represented by the Distriet
Engineer and the West Sacramento Area Flood Control Agency, represented by its Board
President (hereinafter the “Nen-Federal Sponsor™).

WITNESSETH, THAT:

WHEREAS, construction of the West Sacramento, California Project (authorized as
Sacramento Metro Aren, California) at West Sacramento, CA, was authorized by Section 101(4) of
the Water Resources Development Act of 1992, Public Law 102-580, and the Energy and Water
Development Appropriation Act of 1999, Public Law 105-243;

WHEREAS, due to changed conditions or assumptions, the U.S. Army Corps of
Engineers has determined that a feasibility study should be undertaken to reevaluate the
authorized project, using current planuing critetia and policies, to determine if the plan for the
authorized project should be modified;

WHEREAS, the Government and the Non-Federal Sponsor degire to enter into an
agreement (hereinafier the *Agreement”) to conduct such feasibility study (hereinafter the
“Study” as defined in Article LA. of this Agreement);

WHEREAS, Section 105(a) of the Water Resources Development Act of 1986, Public
Law 99-662, as amended (33 U.S.C, 2215(a)), specifies the cost-sharing requirements applicable
to the Study;.

WHEREAS, the Non-Federal Sponsor desires to provide in-kind contributions
(hereinafter the “non-Federal in-kind contributions™ ag detined in Axticle LK. of this Agreement)
that are necessary to prepare the feasibility report and to receive credit for such contributions
toward the amount of its required contribution for the Study,

WHEREAS, the Non-Federal Sponsor may provide up to 100 percent of its required
contribution for the Study as non-Federal in-kind contributions;

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform as hereinafter set forth and intend to cooperate in cost-sharing and financing of
the Study in accordance with the terms of this Agreement; and



WHEREAS, the Government and the Non-Federal Sponsor, in connection with this
Agreement, desire to foster a partnering strategy and a working relationship between the
Government and the Non-Federal Sponsor throngh a mutually developed formal strategy of
commitment and communication embodied herein, which creates an environment where trust
and teamwotk prevent disputes, foster a-cooperative bond between the Government and the Non-
Federal Sponsor, and facilitate the successful Study.

NOW, THEREFORE, the Government and the Non-Federal Sponsor agree as follows:

ARTICLE I~ DEFINITIONS -

A. The terni “Stuch™ shall mean the activities and tasks required to identify and evaluate
alternatives and the preparation of a decision document that, when appropriate, recommends a
coordinated and implementable solution for flood damage reduction at West Sacramento,
California, as generally described in the West Sacramento California General Reevaluation Report
Project Management Plan, approved by the Commander, Sacramento District on February 18, 2009,
The tertm includes the non-Federal in-kind contributions desceribed in paragraph K. of this
Article.

B. The term “foial study costs™ shall mean the sum of all costs incurred by the Noi-Federal
Sponsor and the Government in accordance with the terms of this Agreement directly related to
performance of the Snidy. Subject to the provisions of this Agreement, the term shall include, but is
not necessarily limited to: the Government’s costs of plan formulation and evaluation, including
applicable economic, engineering, real estate, and envirenmental analyses; the Government’s
costs of preparation of the decision document for the Study; the costs of the non-Federal in~kind
coniributions determined in accordance with Article ILE. of this Agreement; the Government’s
costs of independent technical review and other review processes required by the Government; the
Government’s costs of external peer review, if required; the Government’s supervision and
administration costs; the Non-Federal Sponsot’s and the Government’s costs of participation in
the Study Coordination Team in accordance with Article III of this Agreement; the
Government’s costs of contract dispute settlements or awards; and the Non-Federal Sponsor’s
and the Government’s costs of audit in accordance with Asticle VLB, and Article VL.C. of this
Agreement. The term does not include any costs of dispute resolution under Article V of this
Agreement; any costs incurred as part of reconnaissance studies; any costs incurred as part of
feasibility studies under any other agreement; the Non-Federal Sponsor’s costs of negotiating
this Agreement; or auy costs of negotiating a design agreement for a project or separable element
thereof, ' -

_ C. The term “study costs to be shared during the period of study” shall mean the
difference between toial study costs and excess study costs. :

D. The term “excess study costs” shall mean the difference between the most recent
estimate of roral study costs and the amount of fotal study costs specified in Article IV.A.L. of
this Agreement, excluding any increase ini toial sivdy costs that resulied from a change in Federal
law or & change in the scope of the Study requested by the Non-Federal Sponsor or any increase



in fotal study costs that otherwise was agreed upon in writing by the parties.

E. The term “period of stucly” shall mean the time from the effective date of this Agreement
to the date that:

L. the Assistant Secvetary of the Army (Civil Works) submits the feasibility
report to the Office of Management and Budget (OMB) for review for consistency with policies
and programs of the Administration, if the project or project medification that is the subject of
this Study will require further Congressional authorization to implement the recommended plan;
or

2. the decision document for the study is duly approved by the Government, if
the project or project modification that is the subject of this Study will not require further
Congressional authorization to implement the recommended plan; or

3. the date that this Agreement is terminated in accordance with Article IX of this
Agreeinent,

F. The term “financial obligations to be shared during the period of study” shall mean the
financial obligations of the Government and the costs for the non-Federal in-kind contributions,
as determined by the Government, that result or would result in costs that are or would be. included
in study costs to be shared during the period of study.

G, The term “non-Federal proportionate share” shall mean the ratio of the sum of the costs
included in study costs to be shared during the period of study for the non-Federal in-kind
comtributions, as determiined by the Government, and the Non-Federal Sponsor’s total
confribution of funds required by Article ILC.1.b. of this Agreement to financial obligations to be
shared during the period of study, as projected by the Government,

H. The term “Federal program funds” shall mean funds provided by a Federal agency,
other than the Department of the Army, plus any non-Federal contribution required as a
matching share therefor.

. The term “fiscal year” shall mean one year beginning en October 1 and ending on
September 30.

J. The term “PMP” shall mean the project management plan, and any modifications
‘thereto, developed by the Government, and agreed to by the Non-Federal Sponsor, that specifies
the scope, cost, and schedule for Study activities and guides the performance of the Study
through the period of study.

K. The term “non-Federal in-kind contributions” shall mean planning, supervision and
administration, services, materials, supplies, and other in-kind services that are performed or
provided by the Non-Federal Sponsor after the effective date of this Agreement in accordance
with the PMP and that are necessary for performance of the Study.



ARTICLE I - OBLIGATIONS OF THE GOVERNMENT AND
THE NON-FEDERAL SPONSOR

A. The Government, subject to receiving funds appropriated by the Congress of the United
States (hereinafter the “Congress”) and using those funds and funds provided by the Non-Federal
Sponsot, expeditiously shall conduct the Siuvdy, applying those procedures usually applied to
Federal projects, in accordance with Federal laws, regulations, and policies. The Non-Federal
Sponsor expeditiously shall perform or provide the non-Federal in-kind camwbw‘mm in -
accordance with applicable Federal laws, regulations, and policies.

1. The Government shall not issue the solicitation for the first contract for the Study
or comenence the Study using the Government’s own forces until the NonaFederal Sponsor has
confirmed in writing its m]hngness to proceed with the Study.

2. To the extent possible, the Government and the Non-Federal Sponsor shall
conduct the Study in accordance with the PMP,

3, The Government shall afford the Non-Federal Sponser the opportunity to
review and comment on all products that are developed by contract or by Gowvertment personnel
during the peried of sfudy. The Government shall consider in good faith the comments of the
Non-Federal Sponsor, but the final approval of all Study products shall be exclusively within the
centrol of the Government.

4. The Governtnent shall afford the Non-Federal Sponsor the opportunity to review
and comument on the solicitations for all Goverrument contracts, including relevant scopes of work,
prior to the Government’s issuance of such solicitations, To the extent possible, the Government
shall afford the Non-Federal Sponsor the opportunity to review and comment on ali proposed
contract modifications, including change ordets. In any instance where providing the Non-Federal
Sponsor with notification of a contract modification is not possible prior to execution of the contract
medification, the Government shall provide such notification in writing at the earliest date possible.
To the extent possible, the Government also shall afford the Non-Federal Sponsor the opportunity to
review and comment on all contract claims prior to resolution thereof. The Government shall
consider in good faith the comments of the Non-Federal Sponsor, but the contents of solicitations,
award of contracts or commencement of work on the Stud) using the Government’s own forces,
execution of contract modifications, resolution of contract claims, and performance of all work on
the Study, except for the non-Federal in-kind canrrzbunom shall be exelusively within the control
of the Government;

5. At the time the U.S. Army Engineer, Sacramento District (hereinafter the
“District Engineet”) furnishes the contractor with the Government’s Written Notice of Acceptance
of Completad Work for each contract awarded by the Government for the Sridy, the DlStllct
Engineer shall furnish a copy thereof to the Non-Federal Sponsor.

6. The Non-Federal Sponsor shall afford the Government the opportunity to
review and comment on the solicitations for all contracts for the non-Federal in-kind
contributions, including relevant scopes of wark, prior to the Non-Federal Sponsor” issuance ol



such solicitations. To the extent possible, the Non-Federal Sponsor shall afford the Government
the opportunity to review and comment on all proposed contract modifications, including change
orders. In any instance where providing the Government with notification of a contract
modification is not possible prior to execution of the contract modification, the Non-Federal
Sponsor shall provide such notification in writing at the earliest date possible. To the extent
possible, the Non-Federal Sponsor also shall afford the Government the opportunity to review
and comment on all-contract claims prior to resolution thereof. The Non-Federal Sponsor shall
consider in good faith the comments of the Government but the contents of solicitations, award
of contracts or commencement of work on the Study using the Non-Federal Sponsor’s own
forces, execution of contract modifications, resolution of contract ctaims, and performance of all
work on the non-Federal in-kind coriributions shall be exclusively within the contral of the
Non-Federal Sponsor.

7. At the time the Non-Federal Sponsor furnishs a contractor with a notice of
acceptance of completed work for each contract awarded by the Non-Federal Sponsor for the
non-Federal in-kind contributions, the Non-Federal Sponsor shall furnish a copy thereof to the
Government.

8. Notwithstanding paragraph A 4. and paragraph A.6., if the award of any
contract for work on the Study, or continuation. of work on the Study using the Govermment’s or
the Non-Federal Sponsor’s own forces, would result in excess study costs, the Govertiment and
the Non-Federal Sponsor agree to defer award of that contract, award of all remaining contracts
for work on the Study, and continuation of work on the Study using the Government’s or the Non-
Federal Sponsor’s own forees until such time as the Government and the Non-Federal Sponsor
agree in writing to proceed with further contract awards for the Study or the continuation of work
on the Study using the Governmment’s or the Non-Federal Sponsor’s own forees, but in no event
shall the award of confracts or the continuation of work on the Srudy using the Government’s or
the Non-Federal Sponsor’s own forces be deferred for more than six months. If the Government
and the Non-Federal Sponsor agree to not proceed or fail to reach agreement on proceeding with
further contract awards for the Study, or the continuation of work on the Study using the
Government’s or the Non-Federal Sponsor’s own forees, the parties shall terminate this
Agreement and proceed in accordance with Article IX.D. of this Agreement.

9. As of the effective date of this Agreement, $750,000 of Federal funds is
currently projected to be available for the Sfudy. The Government makes no commitiment to
request Congress to provide additional Federal funds for the Study. Further, the Government’s
financial participation in the Study is limited to the Federal funds that the Government makes
available to the Study.

B. The Government shall allocate fotal study costs between study costs to be shared
during the period of siudy and excess study costs. '

C. The Non-Federal Sponsor shall contribute 50 percent of study cosis to be shared during
the period of study in aceordance with the provisions of this paragraph.

1. The Non-Federal Sponsor shall provide a contribution of funds as determined



below:

a. If the Government projects at any time that the collective value of the
Non-Federal Sponsor’s contributions under Article TI and Article VI of this Agreement will be less
than-the Non-Federal Spensor’s required share of 50 percent of study costs to be shaved during the
period of study, the Government shall determine the amount of funds that would be necessary to
meet the Non-Federal Spongor’s required share prior to any consideration of the credit the
Government projects will be afforded for the non-Federal in-kind contributions pur suant to
paragraph F. of this Article.

b. The Non-Federal Sponsor shall provide funds in the amount determined
by this paragraph in aceordance with Article IV.B. of this Agreement. To determine the
contribution of funds the Non-Federal Sponsor shall provide, the Government shall reduce the
amount determined in accordance with paragraph C.1.a. of this Asticle by the amount of credit
the Government projects will be afforded for the non-Federal in-kind contributions pursuant to
paragraph T, of this Article, :

2. The Government, subject to the availability of tunds and as limited by paragraph
G. of this Article, shall refund or reimburse to the Non-Federal Sponsor any contributions in excess
of 50 percent of study costs to be shared during the period of study if the Government determines
at any time that the collective value of the following contributions has exceeded 50 percent of study
costs {0 be sharved during the period of study: (a) the value of the Non-Federal Sponsor’s
contributions under paragraph C.1.b. of this Article; (b) the amount of credit to be afforded for the
non-Federal in-kind contributions porsuant to paragraph F. of this Article; and (c) the value of the
Non-Federal Sponsot’s contributions under Article 111 and Article V1 of this Agreement._ '

. The Non-Federal Sponsor shall contribute 50 percent of exCess s tudy cosls in accordance
with 111e prcv:smns of this paragraph.

1. The Governmeni shall determine the amount of funds that would be necessary to
meet the Non-Federal Sponsor’s required share prior to any consideration of the credit the
Government projects will be atforded for the non-Federal in-kind contributions pursuant to
paragraph F. of this Article.

2. The Non-Federal Sponsor shall provide funds in the amount determined by this
paragraph in accordance with Article IV.C.3. of this Agreement. To determine the contribution of
funds the Non-Federal Spansor shall provide, the Government shall reduce the amount determined
in aceordance with paragraph D.1, of this Article by the amount of credit the Government
projects will be afforded for the nfm»«f’ede; al in-kind contributions pursuant to paragraph F. of
this Article,

E. The Government shall determine and include in rotal study costs any costs incurred by
the Non-Federal Sponsor for non-Fedeéral in-kind contributions, subject to the conditions and
limitations of this paragraph. The Non-Federal Sponsor in a timely manner shall provide the
Government with such documents as are sufficient to enable the Government to determine the
amount of costs to be mc,luded in fotal study costs for non-Federal in-kind contributions.



1. Acceptance by the Government of won-Federal in-kind contributions shall be
subject to a review by the Government to verify that all economic, engingering, real estate, and
environmental analyses or other items performed or provided as non-Federal in-kind
contributions are accomplished in a satisfactory manner and in accordance with applicable
Federal laws, regulations, and policies, and to verify that all analyses, services, materials,
supplies, and other in-kind services provided as non-Federal in-kind contributions are necessary
for the Study.

2. The Non-Federal Sponsot’s costs for non-Federal in-kind contribuiions that
may be eligible for inclusion in tofal study costs pursuant to this Agreement shall be subject to an
audit in accordance with Article VI.C. of this Agreement to determine the reasonableness,
allocability, and allowability of such costs.

3. The Non-Federal Sponsor’s costs for non-Federal in-kind contributions that
may be eligible for inclusion in fotal study costs pursuant to this Agreement are not subject to
interest charges, nor are they subject to adjustment to reflect changes in price levels between the
time the non-Federal in-kind contributions are provided and the time the costs are included in
tolad study costs.

4, The Government shall not include in tofal study costs any costs for non-
Federal in-kind contributions paid by the Non-Federal Sponsor using Federal program fundy
unless the Federal agency providing the Federal portion of such funds verifies in writing that
expenditure of such funds for such purpose is expressly authorized by Federal law.

5. The Government shall not include in tofal study costs any costs for non-
Federal in-kind contributions in excess of the Government’s estimate of the costs of the non-
Federal in-kind contributions if the services, materials, supplies, and other in-kind services had
been provided by the Government.

F. The Government, in accordance with this paragraph, shall afford credit toward the
amount of funds determined in accordance with paragraph C.l.a. and paragraph 2.1, of this
Article for the costs of the non-Federal in-kind contributions determined in accordance with
paragraph E. of this Article. The credit for non-Federal in-kind contributions first shall be
afforded toward the amount of funds determined in accordance with paragraph C.1.a. of this
Article. If the amount of credit afforded exceeds the amount of funds determined in accordance
with paragraph C.1.a. of this Article, the remaining portion of credit to be afforded shall be afforded
toward the amount of funds determined in accordance with paragraph D.1. of this Asticle.
However, the maximum amount of eredit that can be afforded for the non-Federal in-kind
contributions shall not exceed the least of the following amounts as determined by the
Government: the amount of funds determined in accordance with paragraph C.1.a. and paragraph
1. of this Article; the costs of the ron-Federal in-kind contributions determined in accordance
with paragraph E. of this Article; or 50 percent of rotal study costs.

G. Notwithstanding any other provision of this Agreement, the Non-Federal Sponsor
shall not be entitled to reimbursement of any costs of non-Federal in-kind contributions
determined in accordance with paragraph E. of this Article and included in toral study costs that



exceed the amount of credit afforded for the non-Federal in-kind contributions determined in
accordance with paragraph ¥, of this Article and the Non-Federal Sponsor shall be responsible
for 100 percent of all costs of non-Federal in-kind contributions included in fotal study costs that
exceed the amount of credit afforded.

H. Upon conclusion of the period of study, the Government shall conduct an accounting, in
accordance with Article IV.C. of this Agreement, and furnish the results to the Non-Federal
Sponsor,

I. The Non-Federal Sponsor shall not use Federal program fimds to meet any of its
obligations for the Stwdy under this Agreement unless the Federal agency providing the Federal
portion of such funds verifies in writing that expenditure of such funds for such purpose is expressly
authorized by Federal law.

J. This Agreement shall not be construed as obligating either party to implement a
project. Whether the Government supports a project authorization, if authorization is required,
and budgets for implementation of the project depends upon, among other things, the otcome of
the Study and whether the proposed solution is consistent with the Economic and Environmental
Principles and Guidelines for Water and Related Land Resources Implemnentation Studies and
with the budget priorities of the Administration. :

ARTICLE III - STUDY COORDINATION TEAM

A. To provide for consistent and effective communication, the Non-Fedetal Sponsor and
the Govetnment, not later than 30 calendar days after the effective date of this Agreement, shall
appoint named senior representatives fo a Study Coordination Team. Thereafter, the Study
Coordination Team shall meet regularly until the end of the period of study. The Government’s
Project Manager and a counterpart named by the Non-Federal Sponsor shall co-chair the Study
Coordination Team.

B, The Govermment’s Project Manager and the Non-Federal Sponsor’s counterpart shall
I{eep the Study Coordination Team informed of the progress of the Study and of significant pending
issues and actions, and shall seek the views of the Study Coordination Team on matters that the
Study Coordination Team generally oversees.

C. Until the end of the period of study, the Study Coordination Team shall generally
oversee the Study, including matters related to: plan formulation and evaluation, including
applicable economic, engineering, real estate, and environmental analyses; scheduling of reports
and work products; independent technical review and other review processes required by the
Clovernment; externai peer review, if required; completion of all necessary environmental
coordination and documentation; contract awards and modifications; contract costs; the
Government’s cost projections; the performance of and scheduling for the non-Federal in-kind
contributions; determination of anticipated future requirements for real property and relocation
requirements and performiance of operation, maintenance, repair, rehabilitation, and replacement of
the proposed project including anticipated requirements for permits; and other matters related to the



Study, This oversight of the Study shall be consistent with the PAP.

D. The Study Coordination Team may make recommendations to the District Engineer
on maiters related to the Srudy that the Study Coordination Team generally oversees, including
suggestions to avoid potential sources of dispute. The Government in good faith shall consider the
- recommendations of the Study Coordination Team, The Government, having the legal authority
and responsibility for performance of the Study except for the non-Federal in-kind contributions,
has the discretion to accept or reject, in whole or in parg, the Study Coordination Team's
recommendations. On matters related to the non-Federal in-kind contributions, that the Stucy
Coordination Team generally oversees, the Study Coordination Team may mske
recommendations to the Non-Federal Sponsor including suggestions to avoid potential sowrces of
dispute. The Non-Federal Sponsor in good faith shall consider the recommendations of the
Study Coordination Team. The Non-Federal Sponsor, having the legal authority and
responsibility for the non-Federal in-kind contributions, has the diseretion to accept or refect, in
whole or in part, the Study Coordination Team’s recommendations except as otherwise required
by the provisions of this Agreement, including compliance with applicable Federal, State, or
local laws or regulations,

E. The Non-Federal Sponsot’s costs of patticipation in the Study Coordination Team
shall be included in total stucy costs and shared in accordance with the provisions of this
Agreement, subject to an audit in accordance with Article VI.C, of this Agreement fo determine
reasonableness, allocability, and allowability of such cosis, The Government’s costs of
participation in the Study Coordination Team shall be included in fotal study costs and shared in
accordance with the provisions of this Agreement.

ARTICLE IV - METHOD OF PAYMENT

A. In accordance with the provisions of this paragraph, the Government shall maintain
current records and provide to the Non-Federal Sponsor current projections of costs, Hinancial
obligations, the contributions provided by the parties, the costs included in toral study costs for
the non-Federal in-kind contributions determined in accordance with Article ILE. of this
Agreement, and the credit to be aftorded for the non-Federal in-kind comtributions pursuant o
Article ILF. of this Agreement.

1. As of the effective date of this Agreement, fotal study costs are projected to be
$5,700,000; the smount of funds determined in accordance with Article IL.C.1.a. of this
Agreement is projected to be $2,850,000; the costs included in total study costs for the non-
Federal in-kind contributions determined in accordance with Article ILE, of this Agreement are
projected to be $2,850,000; the credit to be afforded for the non-Federal in-kind contributions
pursuant to Asticle ILF. of this Agreement is projected io be $1,700,000; the Non-Federal
Sponsor’s contribution of funds required by Article I1.C.1.b. of this Agreement is projected to be
$1,150,000; and the non-Iederal proportionate share is projected to be 50 percent, These
amounts and percentage are estimates subject to adjustment by the Government, after
consultation with the Non-Federal Sponsor, and are not to be construed as the total flllan(‘:ldl
responsibilities of the Government and the Non-Federal Sponsor.



, 2, By April 2009 and by each quarterly anniversary thereof until the conclusion
of the period of study and resolution of all relevant claims and appeals, the Government shall
provide the Non-Federal Sponsor with a report setting forth all contributions provided to date
and the current projections of the Tollowing: fotal sivdy costs; study costs to be shared during the
period of study; the-amount of fands determined in accordance with Article I1.C.1.a. of this -
Agreement; the Non-Federal Sponsor’s contribution of funds required by Article ILC. Lb. of this
Agreement; excess study costs; the amount of funds determined in accordance with Article
ILD.1. of this Agreement; the Non-Fedetal Sponsor’s contribution of funds required by Article
IL.D.2. of this Agreement; the costs included in foral study costs for the non-Federal in-kind
contributions determined in accordance with Article ILE. of this Agreement; the credit to be
afforded for the non-Federal in-kind contributions pursyant to Article ILF. of this Agreement;
the total contribution of funds required from the Non-Federal Sponsor for the upcoming contract
and upcoming fiscal year; and the non-Federal proportionate shave.

B. The Non-Federal § ponsor-shall provide the contribution of funds required by Artlcle
ILC.1.b. of this Agreement in aceordance with the provisions of this paragraph.

1. Mot Jess than 30 calendar days prior to the scheduled date for issuance of the
solicitation for the first contract for work on the Study or commencement of work on the Study
using the Government’s own forees, the Government shall niotify the Non-Federal Sponsor in
writing of such scheduled date and the funds the Government determines fo be required from the
Non-Federal Sponsor to meet: (a) the non-Federal proportionate share of financial obligations
to be shared diring the period of study incurred prior to the comimencement of the period of
study; (b) the projected non-Federal proportionate share of financial obligations to be shared
during the period of study to be incurred for such contract; and {¢) the projected non-Federal
proportionate share of financial obligations to be shared during the period of study using the
Government’s own forces through the first quarter, Not later than such scheduled date, the Non-
Federal Sponsor shall provide the Government with the full amount of such required funds by
delivering a check payable to “FAQ, USAED, Sactamento District, L2” to the District Engineer,
or verifying to the satisfaction of the Government that the Non-Federat Sponsor has deposited
such required funds in an escrow or other account acceptable to the Government, with interest
accruing to the Non-Federal Sponsor, or by presenting the Government with an irtgvocable letter
of credit acceptable to the Government for such required funds, or by providing an Electrenic
Funds Transfer of such required funds in accordance with procedures established by the
Government. '

2. Thereafter, until the work on the Study is complete, the Government shall
notify the Non-Federal Sponsor in writing of the funds the Government determines to be
rcqulred from the Non-Federal Sponsar, and the Non-Federal Sponsor shall pmwde such funds
in accordance with the provisions of this paragraph.

a. The Government shall notify the Non-Federal Sponsor in writing, no
later than 60 calendar days prior to the scheduled date for issuance of the solicitation for each
remaining contract for work on the Study, of the funds the Government determines to be required
from the Non-Federal Sponsor to meet the projected non-Federal proportichate share of
financial obligations to be shared during the period of study to be incurred for such coatract. No
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later than such scheduled date, the Non-Federal Sponsor shall make the full amount of such
required funds available to the Government through any of the payment mechanisms specified in
paragraph B.1. of this Article.

b. The Government shall notify the Non-Federal Sponsor in writing, no
later than 60 calendar days prior to the beginning of each quarter in which the Government
projects that it will make financial obligations 1o be shared during the period of study using the
Government’s own forces, of the funds the Government determinegs to be required from the Non-
Federal Sponsor to meet the projected non-Federal proportionate share of financial obligations
to be shared during the period of study using the Government’s own forces for that quarter. No
later than 30 calendar days prior to the beginning of that quarter, the Non-Federal Sponsor shall
make the full amount of such required funds for that quarter available to the Government thmugh
any of the payment mechanisms specified in paragraph B.1. of this Article.

3. The Government shall draw from the funds provided by the Non-Federal
Sponsor such sums as the Government deems necessary when considered with any credit the
Government projects will be afforded for the non-Federal in-kind contributions pursuant to
Article ILF. of this Agreement, to cover: (a) the non-Federal proporfionate share of financial
obligations te be shoared during the period of study incurred prior to the commencement of the
period of study; and (b) the non-Federal proportionate share of financial obligations 1o be
shaved during the period of study as financial obligations to be shaved during the period of study
are incurred. If at any time the Government determines that additional funds will be needed
from the Non-Federal Sponsor to cover the Non-Federal Sponsor’s share of such financial
obligations for the current contract or to cover the Non-Federal Sponsor’s share of such financial
obligations for work performed using the Government’s own forces in the current guarter, the
Government shall notify the Non-Federal Sponsor in writing of the additional funds required and
provide an explanation of why additional funds are required. Within 60 calendar days from
receipt of such notice, the Non-Federal Sponsor shall provide the Government with the full
amount of such additional required finds through any of the payment mechanisms specified in
paragraph B.1. of this Article,

C. Upon conclusion of the period of study and resohution of all relevant claims and
appeals, the Government shall conduct a final accounting and furnish the Non-Federal Sponsor
with written notice of the results of such final accounting. If outstanding relevant claims and
appeals prevent a final accounting from being conducted in a timely manner, the Government
shall conduct an interim accounting and furnish the Non-Federal Sponsor with written notice of
the results of such interim accounting. Once all outstanding relevant claims and appeals are
resobved, the Government shall amend the interim accounting to complete the final accounting
and furnish the Non-Federal Sponsor with written notice of the results of such final accounting.
The interim or final accounting, as applicable, shall determine foral study costs, study costs fo be
shared during the period of study, and excess study costs. In addition, the interim or final
accounting, as applicable, shall determine each party’s required shave thereof, and each party’s
total contributions thereto as of the date of such accounting, '

1. Should the interim or final accounting, as applicable, show that the Non-
Federal Sponsor’s total required share of study costs to be shared during the perviod of study

11



exceeds the Non-Federal Sponsor’s total contributions provided thereto, the Non-Federal
Sponsor, no later than 90 calendar days after receipt of written notice from the Government, shail
make a payment to the Government int an amount equal to the difference by delivering a check
payable to “FAQ, USAED, Sacramento District, L2 to the District Engineer or by providing an
Electrenic Funds Transfer in accordance with procedures established by the Government,

2. Should the interim or final accounting, as applicable, show that the total
contributions provided by the Non-Federal Sponsor for study cosis to be shared during the
period of study exceed the Non-Federal Sponsor’s total required share thereof, the Government,
subject 1o the availability of funds and as limited by Article ILG, of this Agreersent, shall refund or
reimburse the excess amounti to the Non-Federal Sponsor within 90 calendar days of the date of
completion of such accounting, In the event the Non-Federal Sponsor is due a refund or
~ reimbursement and funds are not available to refund or réimburse the excess amount to the Non-
Federal Sponsor, the Government shall seek such appropriations as are necessary to make the
refund or reimbursement.

3. Should the final accounting show that the Non-Federal Sponsor’s total
required share of excess study costs exceeds the Non-Federal Sponsor’s total contributions
provided thercto the Non-Federal Sponsor, within the applicable time frame deseribed below,
-shall make a payment to the Government in an amount equal to the difference by delivering a
check payable to “FAQO, USAED, Sacramento District L2 o the District Engineer orby
providing an Electronic Funds Transfer in accordance with procedures established by the
Government. -

a. Ifthe project or project modification that is the subject of this Study
will require further Congressional authorization to implement the recomumended plan and:

i, the project or project modification is authorized for construction
— then the payment shall be made no later than the date on which a Project Cooperation
Agreement is entered into for the project or project modification; or

il. the project or project modification is not authorized for
congtruction within 5 years after the date of the final Report of the Chief of Engincers concerning
the praject or project modification — then the payment shall be made no later than 5 vears after
the date of the final Report of the Chief of Engineers; or

ill. the Study is terminated and the project or project modification
is not authorized for construction - then the payment shall be made no later than 2 years after
such termination date.

b. Ifthe project or project modification that is the subject of this Study
will fiot require further Congressional authorization to implement the recommended plan, then
the payment shall be made:

i. no later than the date on which & Project Parthership Agreement
is entered into for the project or project modification; or
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ii. no later than 5 years after the date the decision document is
duly approved by the Government; or

iii. no later than 2 vears after the date of the termination of the
Studly, whichever ig earliest.

ARTICLE V - DISPUTE RESOLUTION

As a condition precedent to a party bringing any suit for breach of this Agreement, that
party must first notify the other party in writing of the nature of the purported breach and seek in
good faith to resolve the dispute through negotiation. If the parties cannot resobve the dispute
through negotiation, they may agree to a mutually acceptable method of non-binding alternative
dispute resolution with a qualified third party aceeptable to both parties. Each party shall pay an
equal share of any costs for the services provided by such a third party as such costs are incurred.
The existence of a dispute shall not excuse the parties from performance pursuant to this
Agreement.

ARTICLE VI - MAINTENANCE OF RECORDS AND AUDIT

A. Not later than 60 calendar days after the effective date of this Agreement, the
Government and the Non-Federal Sponsor shall develop procedures for keeping books, records,
documents, or other evidence pertaining to costs and expenses incurred pursuant to this Agreement.
These procedures shall incorporate, and apply as appropriate, the standards for financial
management systems set forth in the Uniform Administrative Requirements for Grants and
Cooperative Agreements to State and Local Governments at 32 C.F.R. Section 33.20. The
Government and the Non-Federal Sponsor shall maintain such books, records, documents, or other
evidence in accordance with these procedures and for a minimum of three years after completion of
the accounting for which such books, records, documents, or other evidence were required. To the
extent permitted under applicable Federal laws and regulations, the Goversment and the Non-
Federal Sponsor shal! each allow the other to mspect such books, records, documents, or other
evidence.

B. In accordance with 32 C.F.R. Section 33.26, the Non-Federal Sponsor is responsible for
complying with the Single Audit Act Amendments of 1996 (31 U.S.C. 7501-7507), as implemented
by OMB Circular No. A-133 and Department of Defense Directive 7600,10. Upon request of the
Non-Federal Sponsor and to the extent permitted under applicable Federal laws and regulations, the
Government shall provide to the Non-Federal Sponsor and independent auditors any information
necessary to enable an audit of the Non-Federal Sponsor’s activities under this Agreement. The
costs of any non-Federal audits performed in accordance with this pavagraph shall be allocated in
accordance with the provisions of OMB Cireulars A-87 and A-133, and such costs as are allocated
to the Study shall be included in foral study costs and shared in accordance with the provisions of
this Agreement.

C. In accordance with 31 U.8.C. 7503, the Government may conduct audits in addition to
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any audit that the Non-Federal Sponsor is required to conduct under the Single Audit Act
Amendments of 1996, Any such Government audits shall be condueted in accordance with
Government Auditing Standards and the cost prineiples in OMB Circular No. A-87 and other
applicable cost principles-and regulations. The costs of Government audits performed in
accordance with this paragraph shall be included in fofal study costs and shared in accordance with
the provisions of this Agreement.

ARTICLE VII - FEDERAL AND STATE LAWS

In the exercise of its respective rights and obligations under this Agreement, the Non- -
Federal Sponsor and the Government shall comply with all applicable Federal and State laws and
regulations, including, but not limited to: Section 601 of the Civil Rights Act of 1964, Public
Law 88-352 (42 U.8.C. 2000d} and Department of Defense Directive 5500.11 issued pursuant
thereto and Army Regulation 600-7, entitled “Nondiscrimination on the Basis of Handicap in
Programs and Activities Assisted or Conducted by the Department of the Army”.

ARTICLE VI - RELATIONSHIP OF PARTIES

A. Inthe exercise of its respective rights and obligations under this Agreement, the
Government and the Non-Federal Sponsor each act in an independent capacity, and neither is to be
considered the officer, agent, or employee of the other.

B. In the exercise of its rights and obligations under this Agreement, neither party shall
provide, without the consent of the other party, any contractor with a release that waives or purports
to waive any rights the other party may have to seek relief or redress against that contractor sither
pursuant to any canse of action that the other party may have or for violation of any law,

ARTICLE IX - TERMINATION OR SUSPENSION

A. Prior to conclusion of the period of study, upon 30 calendar days written notice to the
other parly, either party may elect without penalty to terminate this Agreement or to suspend
future performance under this Agreement. In the event that either party elects to suspend future
performance under this Agreement pursnant to this paragraph, such suspension shall remain in
effect until either the Government or the Non-Federal Sponsor elects to terminate this
Agreement,

B. If at any time the Non-Federal Sponsor fails to fulfill its obligations under this
Agreement, the Assistant Secretary of the Army (Civil Works) shall tenmninate this Agreement or
suspend future performance under this Agreement unless he determines that continuation of
performance of the Sty is in the interest of the United States or is necessary in order to satisfy
agreements with any other non-Federal interests in connection with the Srud)y.

C. In the event the Government projects that the amount of Federal funds the
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Government will make available to the Study through the then-current fiscal year, or the amount
of Federal funds the Government will make available for the Study through the upcoming fiscal
year, s not sufficient to meet the Federal share of fotal study costs that the Government projects
to be incurred through the then-current or upeoming fiscal year, as applicable, the Government
shall notify the Non-Federal Sponsor in writing of such insufficiency of funds and of the date the
Government projects that the Federal funds that will have been made available to the Srudy will:
be exhausted. Upon the exhaustion of Federal funds made available by the Government to the
Study, future performance under this Agreement shall be suspended. Such suspension shall
‘remain in effect until such time that the Government notifies the Nog-Federal Sponsor in writing
that sufficient Federal funds are available to meet the Federal share of fofal study costs the
Government projects to be incurred througli the then-current or upcoming fiscal year, or the
Government or the Non-Federal Sponsor elects to terminate this Agreement.

D). In the event that this Agreement is terminated pursvant to this Article, the parties shall
conclude its activities relating to the Study and conduct an accounting in accordance with Article
IV.C. of this Agreement. To provide for this eventuality, the Government may reserve a
percentage of total Federal funds made available for the Study and an equal percentage of the
total funds contributed by the Non-Federal Sponsor in accordance with Article ILC. 1 b of this
Agreéement as a contingency to pay costs of termination, including any costs of resolution of
contract claims and contract modifications. Upon termination of this Agreement, all data and
information generated as part of the Stuely shall be made available to the parties o the
Agreement. -

E. Any termination of this Agreement or suspension of future performance under this
Agreement in accordance with this Article shall not relieve the parties of liability for any obligation
" previously incurred. Any delinguent payment owed by the Non-Federal Sponsor shall be charged
inferest at a rate, to be determined by the Secretary of the Treasury, equal to 150 per centum of the
average bond equivalent rate of the 13 week Treasury bills auctioned immediately prior to the date
on which such payment became delinquent, or auctioned immediately prior to the beginning of each
additional 3 month period if the period of delinquency exceeds 3 months.

ARTICLE X - NOTICES
A. Any notice, request, demand, or other communication required or permitted to be given

under this Agreement shall be deemed to have been duly given if in writing and delivered
personally or sent by telegram or mailed by first-class, registered, or certified mail, as follows:

If to the Non-Federal Sponsor:

Board President

West Sacramento Area Flood Control Agency (WSAFCA)

P.O. Box 673

West Sacranmento, CA 95691

If to the Government:
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District Engincer

US Army Corps of Engineers
Sacramento District

1325 I Street

Sactamento, CA 958142922

B. A party may change the address to which such communications are to be directed by
giving written notice to the other party in the matner provided in this Article.

C. Any notice, request, derhand, or other communication made pursuant to this Asticle shall
be deemed to have been received by the addressee at the earlier of such time as it is actually
received or seven calendar days after it is mailed,

ARTICLE XTI - CONFIDENTIALITY
To the extent permitted by the laws governing each party, the parties agree to maintain the

confidentiality of exchanged information when requested to do so by the providing party.

ARTICLE XI1I - THIRD PARTY RIGHTS, BENEFITS, OR LIABILITIES

Nothing in this Agreement is intended, nor may be construed, to create any rights, confer
any benefits, or relieve any lability; of any kind whatsoever in any third person not party to th;ss
Agreement,

IN WITNESS WHEREOQF, the parties hereto have executed this Agreement, which shall
become effective upon the date it is signed by the District Engirieer for the Army Corps of
Engineers, Sacramento District,

DEPARTMENT OF THE ARMY WEST SACRAMENTO AREA FLOOD
: CONTROL AGENCY
7 : 7
d% (‘ PR ; !(4 ’ }
BY: //; x/éz’ﬁ_“ T - - ‘r’-"?j ”:’.;f{git:_»g:; rfl: 5 2;4"‘{‘ ’&’{ ‘::.2__!“
COL Thomas C. Cliapf William E. Denton
District Engineer Board President
Sacramento District West Sacramenio Area Flood Control
: Agency .
DATE: it Hdgr 8% , DATE: 7 /2 4 /g 7
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Contract # 4600009046/319400

LOCAL FEASIBILITY COST-SHARING AGREEMENT
BETWEEN _
THE CENTRAL VALLEY FLOOD PROTECTION BOARD
AND ‘
THE WEST SACRAMENTO AREA FLOOD CONTROL AGENCY
FOR THE
WEST SACRAMENTO, CALIFORNIA GENERAL REEVALUATION REPORT

This AGREEMENT is made and entered into this 287  dayof_May
2010, by and between The State of California, acting through the Central Valley Flood
Protection Board (hereinafter the Board) and the West Sacramento Area Flood Control
- Agency (hereinafter WSAFCA). '

RECITALS:

WHEREAS, the U.S. Army Corps of Engineers (USACE) is authorized to conduct a
General Reevaluation Report (Study) of Construction of the West Sacramento, -
California Project, pursuant to the Water Resources Development Act of 1992, Public
Law 102-580 and the Energy and Water Development Appropriation Act of 1999, Public
Law 105-245, and the California Water Code Section 12670 2 (Stats 1993 CH. 1107,
Section 2) and

WHEREAS, prior to proceedlng with such Study, the U.S. Army Corps of Englneers
conducted general reconnaissance and determmed that further planning in the nature of
a Study should proceed; and

WHEREAS, Water Code section 12670.2 authorizes the Board to participate in'the '
. Study and Water Code section 12670.3 authorlzes WSAFCA to participate in the
Study; and

WHEREAS, on May 17, 1996 the Board executed a Project Cooperatlon Agreement
(PCA) with the U.S. Army Corps of Engineers for construction of West Sacramento
(authorlzed as Sacramento Metro Area), and

WHEREAS, on May 17, 1996 the Board executed a Local Project Cooperation (LPCA)
Agreement with the West Sacramento Area Joint Powers Authority, comprised of
Reclamation District No. 900, Reclamation District No. 537 and the City of West .

. Sacramento; and

WHEREAS, on March 26, 2009 WSAFCA executed a Feasibility Cost Sharlng ,
Agreement (FCSA) for a feasibility investigation and Study of the West Sacramento,
California Pro;ect with the USACE; and . .

{00907873.2}
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 WHEREAS, the Board desires to become party to the FCSA as a non-federal sponsor,
and WSAFCA and USACE desire the Board to become a party to the FCSA; and

- WHEREAS, the Board and WSAFCA have agreed to be responsible for the functions of
the Non-Federal Sponsors under the FCSA and have agreed to the term of the Study
and a maximum contribution described in the FCSA; and

WHEREAS, the Board and WSAFCA desire to specify their respective contributions and
other obligations during the term of the Study.

_NOW, THEREFORE, the Board and WSAFCA agree as follows:

1. Feasibility Cost Sharing Agreement. A copy of the executed FCSA is attached
hereto as Exhibit A'and incorporated by this reference. A copy of the draft
amendment number 1, which adds the Board as a Non-Federal Study Sponsor is

. attached hereto as Exhibit B and incorporated by this reference. If the final FCSA
~ amendment executed among-the USACE, Board, and WSAFCA differs from the
draft amendment number 1 to the feasibility cost share agreement, the Board
~ and WSAFCA agree to renegotiate those provisions of this AGREEMENT that
“are affected by any changes in the final FCSA amendment. This AGREEMENT
shall be subject to all applicable provnsnons of the FCSA and subsequent FCSA
amendments.

2. ‘Study Sponsor. The Board and WSAFCA have agreed to both perform the
functions of the nonfederal Study Sponsor as stated in the FCSA.

3. Study Activities. Part|C|patlon by the Board and WSAFCA in the Study is limited

to the activities described in the Project Management Plan (PMP), an attachment ‘

to the FCSA.

4. Local Cost—Sharing.

A Contributions.

1) The Board and WSAFCA agree that'their contributions tothe
Study costs shall be as follows: v

Table 1
Non-Federal Sponsor . Percent
_ “(Total Study)
Board ‘ - 25
- WSAFCA 25
Total ~ 50

WSAFCA {00907873.2}
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All or a portion of each of the Non-Federal Sponsor’s contribution
toward the Study costs may be either cash or In-Kind Services as
defined in the FCSA. WSAFCA's In-Kind Services may be used as
contributions after approval has been obtained from the USACE.
Any WSAFCA In-Kind Services shall be subject to the requirements
of the FCSA.

2) Cash contributed and/or authorized work performed by WSAFCA
or their consultants prior to this AGREEMENT and after execution
of original FCSA on March 26, 2009 shall be credited towards
their non-federal contribution.

3) At such time as the USACE notifies the Board and WSAFCA that
payments are due under the FCSA, the Board and WSAFCA shall
each pay or contribute its share directly to the USACE consistent
with the FCSA. Checks shall be made payable to the Finance
and Accounting Officer, USAED, Sacramento District, 1325 J
Street, California 95814. WSAFCA shall provide notification of
payment to the Board.

4) Each pérty to this AGREEMENT shall be obligated bnly for the
percentage shown in Table 1 above unless this AGREEMENT is
amended in writing and signed by both parties.

5) In the event that the Board does not secure any or all of the
Board'’s share of Study costs during the term of this-Agreement,
WSAFCA may cover the short fall including the cost of any In-
Kind Service unless WSAFCA decides to terminate pursuant to
Paragraph 11 and the Board shall diligently pursue securing its
share of such Study costs and, when secured, repay to WSAFCA
any such short fall covered by WSAFCA, without interest thereon.

- B. Final Accounting. The Board shall prepare and submit to WSAFCA a final

- accounting of the expenses and revenues of the Study at or prior to
termination of the FCSA. At such time, any cash surplus remaining from
the cash contributions provided for in paragraph A(4) shall be credited and
returned to the Board and WSAFCA in proportion to their respective cash

- contributions added to their In Kind Services contributions. Itis

* ynderstood in making such final accounting that any cash payments to the
USACE shall be deemed to have been made first from the principal of the
cash contributions, and then from the earned interest only if the principal
has been exhausted. Any earned interest remaining at the time of the ,
final accounting shall be credited and returned to the Board and WSAFCA
pro-rated according to the time the respective cash contrlbutlons were on
deposit with the State’s cash investment pool. :

" WSAFCA {00907873.2}

Page 3 of 7




Contract # 4600009046/319400

5. Disputes: WSAFCA and the Board shall continue with their responsibilities under
this Agreement during any dispute.

6. Re‘cords and Reports.

. A. The Board shall coordinate with the USACE in the maintenance of
adequate records.of the expenses and revenues of the Study, and such
records shall be available for inspection and audit by the designated
representatives of WSAFCA within 14 days of any such records being
compiled.

-B. The WSAFCA shall mainltain adequate records of expenses and such
records shall be available for inspection and audit by the Board for a
period of ten years after final payment under this AGREEMENT.

C. The Board shall furnish WSAFCA with copies of any financial or progress
reports received from the USACE within 14 days of receipt of such by the
‘Board. ' '

D. Upon completion of the Study, the Board shall furnish WSAFCA two
copies of the USACE Study within 14 days of receipt of such by the Board.

7. Independent Contractor: WSAFCA, and its agents and employees, in the
performance of this Agreement, shall act in an independent capacity and not as
officers or employees or agents of the State.

8. Non-Discriminate Clause: During the performance of this Agreement, WSAFCA
and its subcontractors shall not unlawfully discriminate, harass, or allow
harassment against any employee or applicant for employment because of sex,

- race, color, ancestry, religious creed, national origin, physical disability (lncludlng
HIV and AIDS), mental disability, medical condition (cancer), age (over 40),
marital status, and denial of family care leave. WSAFCA and its subcontractors
shall insure that the evaluation and treatment of their employees and applicants
for employment are free from such discrimination and harassment. WSAFCA and
its subcontractors shall comply with the provisions of the Fair Employment and
Housing Act (Gov. Code §12990 (a-f) et seq.) and the applicable regulations
promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et -
seq.). The applicable regulations of the Fair Employment and Housmg
‘Commission implementing Government Code Section 12990 (a-f), set forth in

- Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are
incorporated into this Agreement by reference and made a part hereof as if set
forth in full. WSAFCA and its subcontractors shall give written notice of their
obligations under this clause to labor organizations with which they have a
collective bargaining or other Agreement. ' :

WSAFCA {00907873.2)
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WSAFCA shall include the nondiscrimination and compliance provisions of this
clause in all subcontracts to perform work under the Agreement.

Child Support Compliance Act: For any Agreement in excess of $100,000,
WSAFCA acknowledges in accordance with Public Contract Code 7110, that:

A. WSAFCA recognizes the importance of child and family support
~ obligations and shall fully comply with all applicable state and federal laws
relating to child and family support enforcement, including, but not limited
to, disclosure of information and compliance with earnings assignment
orders, as provided in Chapter 8 (commencing with section 5200) of Part 5
of Division 9 of the Family Code; and

B. WSAFCA, to the best of its knowledge is fully complying with the earnings
assignment orders of all employees and is providing the names of all new |
employees to the New Hire Registry maintained by the California
Employment Development Department

Designated Representative. The designated representative by.the Board for
administration of this AGREEMENT shall be the Executive Officer of the Central
Valley Flood Protection Board. The designated representative for WSAFCA for
this AGREEMENT shall be the General Manger. The WSAFCA shall notify the
Board in writing of any change to their representatives for purposes of this -

- AGREEMENT.

Term of Agreement. The term of this AGREEMENT shall be co-extensive with
the term of the FCSA. For good cause, WSAFCA or the Board may exercise
their independent rights, under the FCSA, to terminate or suspend the FCSA.
“Good Cause” includes but is not limited to either of the parties’ inability to
renegotiate the provisions of this AGREEMENT that are affected by any changes
to the Final FCSA, the Board’s inability to secure the balance of its share of

. Study cost, and WSAFCA's inability to appropriate necessary funding for its

share of the Study cost (subject, however, to the provisions of Section 4.A.5),
hereof). If the FCSA is terminated, either party may terminate or suspend this
AGREEMENT with-60 days’ written notice. Upon termination of this

 AGREEMENT, all data and mformatlon generated as part of the Study shall be

made available to both parties.

Department of General Services Approval This AGREEMENT shall not be
effective until approval by the Department of General Services has occurred.

Severabilitv Clause. If any provision of this AGREEMENT is held invalid or
unenforceable by any court of final jurisdiction, it is the intent of the parties that
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all othér provisions of this AGREEMENT be construed {o remain fullfl valid,
enforceable and binding on the parties.

Notice. Any notice or other communication required under this AGREEMENT

. shall be in writing and shall be delivered in person to the other party or parties or

deposited in the United States mail, postage prepaid, addressed to the other
party or parties at the following addresses:

Jay Punia, Executive Officer ‘ - (916) 574-0609
The Central Valley Flood Protection Board ‘ ' :
3310 El Camino Ave., Rm. LL40

Sacramento, CA 95821

Ken Ruzich, General Manger (916) 371-1483
West Sacramento Area Flood Control Agency ' ‘ '
1420 Merkley Avenue, #4 ' :

West Sacramento, CA 95691

Michael Bessette, Flood Protection Manager ' (916) 617-4645
City of West Sacramento ' o :

1110 West Capitol Avenue
West Sacramento, CA 95691

Successors and Assigns. This AGREEMENT shall be binding upon the
successors and assigns of the respective parties.

Obligation of Future Appropriations. Nothing herein shall éonstitute nor be
deemed to constitute an obligation of future appropriations by the Legislature of
the State of California. .
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IN WITNESS WHEREOF, this AGREEMENT has been executed as of the day and year

first above written.

THE CENTRAL VALLEY
FLOOD PROTECTION BOARD
STATE OF CALIFORNIA

o Tyt FG

APPROVED AS TO LEGAL FORM
AND SUFFICIENCY '

By/) —

. Benja‘rﬁln F. Carter, President

//Jerem/Gelaberg $taffCotinsel

Date: _ Zg W/ 2970

WEST SACRAMENTO AREA FLOOD
CONTROL AGENCY

%’f&&

‘Date: ' j‘w/\a_ ATNLS

APPROVED AS TO LEGAL FORM
AND SUFFICIENCY:

Wllllam E Dénton
President

‘ Attorney for the West
Sacramento Area Flood Control
Agency

Date:  Z2¢ ,LA/\,O,V; 20 1B
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