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Meeting of the Central Valley Flood Protection Board 
August 26, 2011 

 
Staff Report 

(Tulare County) 
 
1.0 - Item 
 
Consider denial of a variance request to waive Board standards to allow the 
construction of a year-round residential dwelling within the Kaweah River Designated 
Floodway.  Staff recommends denial of Application No. 18670 through Resolution No. 
11-25 (Attachment A).  
 
2.0 - Applicant 
 
Martin T. & Ellen K. Burnham 
650 West El Repetto Drive 
Monterey Park, CA 91754-5344 
 
3.0 - Location 
 
The proposed project site is located within the Kaweah River Designated Floodway on 
the left (east) bank of the North Fork of the Kaweah River at 42490 Kaweah River Drive 
(APN: 067-160-039 and portion of 067-120-010) in Tulare County.  It is upstream of the 
confluence of the North Fork and Middle Fork of the Kaweah River and approximately 
one mile upstream from the city of Three Rivers and about five miles upstream from the 
Terminus Dam at Lake Kaweah (See Figures 1A and 1B). 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 1A. Vicinity Map. Source: Google Earth Pro. 
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Figure 1B. Aerial view of the property at 42490 Kaweah River Drive. Parcel boundary and Floodway lines for Board  
and FEMA are drawn. Source: Google Earth Pro. 

 
4.0 - Description 
 
Mr. and Mrs. Burnham, herein referred to as “the applicant,” desire to construct a 4,500-
square-foot private dwelling and a 1,280-square-foot garage/shop with residential home 
appurtenances, including but not limited to underground utilities, driveway, septic 
system, and fire suppression and propane tanks, located within the Kaweah River 
Designated Floodway. 
 
The site is also located within Zone X of the Flood Insurance Rate Map (FIRM) 
prepared by the Federal Emergency Management Agency (FEMA), Map Number 
06107C0709E, dated June 16, 2009 (See Attachment F, Exhibit B).  Zone X is defined 
by FEMA to be an “area of moderate flood hazard, usually between the limits of the 
100-year and 500-year floods.” 
  
5.0 - Background 
 
The applicant originally came twice before the Board in 2009 and 2010 to request to 
modify the Kaweah River Designated Floodway to allow for the construction of a private 
residence.  A detailed chronology of significant events is outlined below: 
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• On July 23, 2008, Mr. Charles Roberts of Roberts Engineering sent a letter to the 
Board’s Executive Officer, on behalf of the applicant, requesting modification of the 
Board’s Kaweah River Designated Floodway to allow construction of a residential 
dwelling (See Attachment E, Exhibit A).  The letter cited that the site the applicant 
wishes to build on is outside of the floodway, per Federal Emergency Management 
Agency (FEMA) mapping.  During the review process, staff informed the applicant 
that the project site is located within the Board’s designated floodway; therefore, no 
structure for human habitation will be permitted within the Board’s Designated 
Floodway, and that a variance from the Board would be required. No formal 
application was submitted at that time. 
 

• On October 23, 2009, the request to modify the designated floodway was presented 
before the Board.  Staff recommended denial of the request.  After hearing 
testimonies from both Board staff and the applicant’s consultant, the Board directed 
staff to work with the applicant to determine if there is new information to justify the 
modification of the floodway.  

 
• On April 23, 2010, the applicant’s request to modify the designated floodway was 

again presented to the Board.  Staff recommended denial of the request.  During the 
hearing, staff presented the option that the applicant be given the opportunity to 
submit an encroachment permit application for Board consideration.  After additional 
information was presented by staff, the Board denied the applicant’s request to 
modify the Kaweah River Designated Floodway.  At the conclusion of the hearing, 
the Board acknowledged the applicant’s option to submit a permit application. 

 
• On March 3, 2011, Mr. Burnham submitted a permit application to construct a 

residential dwelling within the Kaweah River Designated Floodway.  During the 
application process, the applicant was informed that building a residential dwelling in 
a designated floodway is prohibited, and that a variance from the Board’s 
Regulations would be required.  Further information was submitted by the applicant 
up to May 16, 2011.  After several email correspondence and phone conferences 
between staff, the applicant, and the applicant’s agent, the applicant was notified by 
letter dated July 13, 2011 that Board staff will recommend denial of the submitted 
application (See Attachment B, Exhibit D). 

 
6.0 Variance Procedure 
 
The Board has the authority to approve or deny a variance to its standards as described 
in the following excerpt from the California Code of Regulations: 
 

California Code of Regulations Title 23. § 11. Variances. 
 
(a) An application for an encroachment permit for a use that is not consistent with the board's 
standards as outlined in this division requires a variance approved by the board. 
 
(b) When approval of an encroachment requires a variance, the applicant must clearly state in the 
application why compliance with the board's standards is infeasible or not appropriate. 
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Additionally, the Board shall conduct the hearing using the following procedures:  
 

California Code of Regulations Title 23. § 13.1. Conduct and Order of Evidentiary Hearings 
 
 (1) For purposes of this section, a resolution adopted by the board at the hearing shall be deemed to 
satisfy the requirement for written conclusions, including any modifications made to the resolution at 
the hearing. 
 
(2) In addition, unless otherwise specified at the time of the vote, an action taken consistent with the 
staff recommendation shall be deemed to have been taken on the basis of, and to have adopted, the 
reasons, findings and conclusions set forth in the staff report, including any modifications made to 
the staff report at the hearing. 
 
(i) If the board action is substantially different than that recommended in the staff report and/or the 
resolution, the board may direct staff to return at a subsequent board meeting with a revised 
resolution and/or proposed revised written conclusions that reflect the action of the board. Revised 
written conclusions may be placed on the consent calendar and do not re-open the hearing. Public 
comment is restricted to whether the revised written conclusions reflect the action of the board. Any 
proposed written conclusions shall only be effective if concurred in by at least four members of the 
board. Board members who were not present for the original vote may only vote on the revised 
written conclusions if they have familiarized themselves with the record of proceedings. If the board 
does not accept the revised resolution or proposed revised written conclusions submitted by the 
Executive Officer, the board can either make such changes as it determines are appropriate and 
adopt the findings at that meeting or direct the Executive Officer to prepare further proposed written 
conclusions and submit them to the board at the next meeting. The board's decision is deemed final at 
the time of the initial vote on the application, not the time that the revised written conclusions are 
adopted. 

 
DENIAL:  If a 4 person majority of the Board votes to deny the variance, consistent with 
the staff recommendation the staff report shall become the record for decision and a 
denial letter will be sent to the applicant. 
 
APPROVAL:  If a 4 person majority of the Board votes to approve the variance, which is 
different than the staff recommendation, a resolution approving the variance along with 
a draft permit will be placed on the Board’s subsequent consent calendar.   
 
7.0 – Applicant’s Variance Request 
 
The following codes apply to this decision: 
 

Water Code Section 8414.2, Revisions and variances by public agencies; consent of department, 
board and local agency.  No public agency shall revise flood plain regulations established to meet 
the requirements of Section 8411 or shall grant a variance from such regulations without the consent 
of the department or board and of the local flood control agency having jurisdiction over the project 
area. 

 
Title 23 §107, The following uses may be permitted in the designated floodway so long as alone or 
cumulatively, in the judgment of the board, they will not unduly impede the free flow of water in the 
floodway or jeopardize public safety: (g) Structures that are designed to have a minimum effect upon 
the flow of water and are firmly anchored to prevent the structure from flotation, provided that 
normally no structures for human habitation will be permitted. 
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Title 23 §113(b), Dwellings and structures within an adopted plan of flood control must comply with 
the following requirements: (1) New dwellings, with the exception of dwellings for seasonal 
occupancy (nonflood season), are not permitted except as provided in subdivisions (d) and (e) of this 
section.   NOTE: Subdivisions (d) and (e) do not apply to this location. 

 
Per California Code of Regulations (CCR) Title 23 §11 (b), the applicant must state why 
compliance with Board standards is infeasible or not appropriate.  The applicant’s basis 
for requesting a variance is that the proposed building site is not within a flood area per 
FEMA mapping as shown on the 2009 Flood Insurance Rate Map (FIRM) (See 
Attachment F, Exhibit B). Reasons justifying the request for a variance submitted with 
the application are presented below with Board staff comments: 
 

• Applicant Claim:  Calculations used to develop the adopted designated floodway 
map for the Kaweah River are outdated.  “The best available estimate for 100-
year peak flows (based on statistical evaluation of measured streamflow data) is 
contained in the FEMA Flood Insurance Study; 62,800 cfs on the Middle Fork 
downstream of the North Fork confluence, and 20,700 cfs on the North Fork at 
the confluence with the Middle Fork” (See Table 1 and Attachment B, Exhibit C). 

 
Table 1. Flood Discharge Values provided by Board staff, in cubic foot per second [cfs] 

River 

State of 
California 
(Board) Corps (1967) 1 FEMA2 

Flood of 
1955 

Flood of 
1966 

Kaweah River  
@ Three Rivers 80,000 80,000 62,800 60,0003 73,0003 

North Fork 24,000 24,000 20,700 21,5004 23,9004 

Middle Fork 57,000 57,000 48,000 59,3006 23,0405 
1. Flood Plain Information – Kaweah River, Three Rivers, California; USACE, October, 1967 
2. Flood Insurance Study – Tulare County and Incorporated Areas, California; FEMA, June 16, 2009 
3. USGS Gaging Station 11209900 .  
4. USGS Gaging Station 11209500. 
5. USGS Gaging Stations 11206501, 11208001, and 11208731. 
6. Kaweah River Basin, California Hydrology, USACE, August, 1990 

 
Staff Comment: The State of California design flood flows for the Kaweah 
River Designated Floodway closely match floods of record in 1955 and 
1966.   Additionally, the designated floodway lines match scour lines 
shown on aerial photography (See Figure 5). 

 
• Applicant Claim:  “Detailed hydraulic analysis by FEMA and the applicant’s 

consultant team demonstrates that the entire project is outside the FEMA 100-
year floodplain” (See Attachment B, Exhibit B). 

 
a. The proposed project will have no effect on the FEMA 100-year base flood 

elevation. 
b. The finished first floor of the proposed dwelling is more than 5 feet above 

the FEMA 100-year base flood elevation. 
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c. The finished first floor elevation is more than 1 foot higher than the FEMA 
500-year base flood elevation. 

 
Staff Comment: The Board’s designated floodway is not restricted to a 
100-year flood event.  Water Code Section 8609 authorizes the Board to 
designate floodways to protect lives and improvements created in reliance 
upon historical flooding patterns.  Design flood flows that the Board 
officially recognizes are identified in the designated floodway map.  These 
flows are greater than FEMA’s 100-year flood event.  In fact, USGS gage 
records indicate that two historic flood events in 1955 and 1966 exceeded 
FEMA’s 100-year flood flows.  Even if the finished floor elevation of the 
proposed dwelling is higher than the 100-year FEMA base flood elevation, 
the area surrounding the proposed dwelling will be underwater. 

 
8.0 - Relevant Laws and Policies 
 
Since the adoption of the designated floodways, several new laws and policies have 
been enacted which reemphasize the need to protect the State’s flood control projects 
from encroachments and habited dwellings, and to incorporate best known science on 
the potential impact of climate change to the State’s flood management efforts. For 
example: 
 
State Executive Order B-39-77 states: 

 
“…throughout the state the magnitude of annual flood caused property losses and 
threats to human safety is increasing, largely as a result of unwise use and 
continuing development of the state’s floodplains and despite substantial efforts to 
control floods;…” 
 
“…state agencies need to be more cognizant of long and short term flood risk and 
losses associated with occupancy of floodplains and more consistent in the 
evaluation of flood hazards in implementing their programs;…” 

 
The draft Tulare County Climate Action Plan, dated February 2010, states:  
 

“…climate change could affect California’s environmental resources through 
potential, though uncertain, changes related to future air temperatures and 
precipitation and resulting impacts on water temperatures, reservoir operations, sea 
levels, and stream runoff. Such changes could threaten California’s economy, public 
health, and environment.” 

 
“Objectives include analyzing risks of climate change in California, identifying and 
exploring strategies to adapt to climate change, and specifying a direction for future 
research.” 
 
“It is expected that increased amounts of winter runoff could be accompanied by 
increases in flood event severity and warrant additional dedication of wet season 
storage space for flood control…” 
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9.0 - Staff Analysis 
 
The subject parcel (6.91 acres) is upstream of the confluence of the North Fork and 
Middle Fork of the Kaweah River.  It is within FEMA Flood Zone X and within the Board-
adopted designated floodway for the Kaweah River.  The Kaweah River Designated 
Floodway line dissects the northeast boundary of the parcel and encompasses the 
remaining portion of the site with the exception of the approximately 10,200 square feet 
portion described above (See Figure 1B).  The application did not clearly mention how 
the applicant intends to fully develop the subject parcel. 
 
The applicant desires to construct a 4,500 square-foot dwelling with an adjacent garage 
that is 1,280 square feet along the left (east) bank of the North Fork of Kaweah River.  A 
combination of footings and stem walls will be used to raise the finished floor elevation 
of the dwelling to 853.50 feet (NGVD29).  The adjacent garage will have finished floor 
elevation equivalent to existing ground elevation that is not specified in the plans.  
 
A 12-foot wide driveway section is also proposed to be constructed to provide access to 
the proposed dwelling that leads out towards the Kaweah River Drive.  Finished 
elevation of the driveway will be equivalent to existing ground elevation, which varies 
from 849.69 feet to 851.20 feet.  Residential appurtenances will include a septic system, 
fire suppression and water tanks, and utility lines. 
 
The proposed fire suppression and propane tanks will be located outside of the 
designated floodway, and will be connected to the dwelling by underground utility lines.  
Electric, water, and telephone lines connected to existing service lines will be servicing 
the proposed residence by underground utility lines. 
  
The proposed location of the septic tank and leach field are not in conformance with 
general condition number 10 of the Tulare County Flood Variance, which states that “no 
sewage disposal system shall be installed within two hundred feet (200’) from any 
reservoir, one hundred feet from any river/year round creek, and fifty  
feet (50’) from any drainage course” (See Attachment C).  Both the septic tank and 
leach field are within 50 feet from a drainage course as shown on the submitted plans. 
 
The proposed septic system also does not conform to conditions 2 and 4 of the sanitary 
waste permit obtained on September 27, 2005 from the Tulare County Health & Human 
Services Agency.  Condition 2 requires that any change in the design will require prior 
approval by the agency, and condition 4 states that the location of the leach field shall 
be installed in the area designated on the submitted design.  The septic system design 
submitted to the agency in 2005 shows the residence, septic tank, and leach field to be 
in different location than shown on the encroachment permit application materials (See 
Attachment D, Exhibit A).  The septic system location will need to be addressed should 
the Board approve the variance. 
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9.1 - Hydraulic Analysis 
 
The Board officially recognizes design flood flows for the Kaweah River at the project 
location that are identified in Sheet 10M of the Kaweah River Designated Floodway 
Map, which was adopted by the Board on October 18, 1974 (See Attachment G).  
Calculation of these flood flows are based on existing high water mark and historical 
data, and are the same as the Intermediate Regional Floods (IRF) values found in the 
1967 Kaweah River Flood Plain Information report prepared by the United States Army 
Corps of Engineers (Corps) (See Attachment H).  Based on the Designated Floodway 
Table, these flood flows have an average return frequency of 1 in 100 years. The 
floodway lines were delineated using:  

o Photographic evidence of design flow 
o Flood photography at the design flow and less than the design flow 
o Channel capacity studies and water surface profiles 
o Engineering study using USGS Quad Maps, Stage-Discharge 
o Observed high water marks 
o Topography, culture, and development 

 
The project location has already experienced two historical flood events that exceeded 
FEMA’s 100-year design flood flows. In 1955, a peak flow of 59,300 cfs was recorded 
on the Middle Fork above Three Rivers. In 1966, peak flows of 23,900 cfs and 73,000 
cfs were recorded on the North Fork and on Kaweah River at Three Rivers, 
respectively. These observed values are very close to within the Board design flows of 
57,000 cfs on the Middle Fork above Three Rivers, 24,000 cfs on the North Fork, and 
80,000 cfs on Kaweah River at Three Rivers, which suggest that using the Board design 
flood flows to determine potential effects of the proposed dwelling to lives, properties, 
and flood control works are conservative. 
 
The submitted hydraulic analysis uses FEMA’s 100-year design flood flows. These 
flows are less than the Board design flows.  Figure 3 shows a summary of flood 
elevation calculations prepared by the applicant comparing existing surface elevation to 
FEMA’s Water Surface Elevation (WSEL), and the proposed finished first floor elevation 
which is 853.5 feet.   
 
At Cross Section 6, the existing ground elevation of where the proposed dwelling will be 
located is 850.79 feet which is 2.37 feet above FEMA’s 100-year WSEL.  At Cross 
Section 8, the existing ground elevation of where the proposed driveway will be built 
over is 849.69 feet which is 0.47 feet above FEMA’s 100-year WSEL. The applicant 
approximated the 500-year base flood elevation using “interpolation of maps contained 
in [the FEMA] Flood Insurance Study Tulare County, California, and Incorporated 
Areas.”  The proposed finished first floor of the dwelling will be 1.5 feet above the 500-
year WSEL. 
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Figure 3.  The applicant’s summary of flood elevation calculations. 
 
Staff prepared its own hydraulic analysis comparing existing ground (EG) elevation of 
the project site to water surface elevations (WSEL) for the Board 100-year design flood 
flows, FEMA 100-year design flood flows, and the 1966 flood flows using the submitted 
cross sections and hydraulic data. Table 1 as previously shown on Page 5 shows the 
flood discharge values for comparison. 
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Figure 4. Modified aerial view of property with location of submitted cross sections. Source: Google Earth Pro. 
 
 
Figure 4 is an aerial view of the property including the delineated floodway lines for the 
Board and FEMA, and the location of the submitted cross sections. Cross Section 6 (XS 
6) intersects the proposed location of the residence, while Cross Section 8 (XS 8) 
intersects the proposed driveway location.  The ground elevation of the proposed 
building site ranges between 849.95 feet to 851.20 feet.  The next two figures 
summarize the results of the staff hydraulic modeling: 
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Figure 4b. Cross Section 8 - Water Surface Elevation, Depth, and Velocity Distribution Profile. 

Figure 4a. Cross Section 6 - Water Surface Elevation, Depth, and Velocity Distribution Profile. 
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Using the Board’s 100-year design flood flows, the existing ground elevation at the 
building site would be 0.51 feet above WSEL at the building site, as shown in Figure 4a.  
A section of the driveway will be 0.86 feet underwater, as shown in Figure 4d.  
Velocities adjacent to the building site will be subject to water velocities ranging from 
3.31 feet per second to 12.39 feet per second with water depths of 3.67 feet to 19.70 
feet.  The 12-inch deep footing of the stem wall supporting the building pad may be 
subjected to undercutting by erosive floodflows. 
 
Figures 4a-b also show values computed using 1966 flood flows, which are very close 
to the Board flood flows.  With the 1966 flood flows the existing ground elevation of the 
building site will range from 0.61 to 1.25 feet, and a section of the driveway will be 0.41 
feet underwater. 
  
Also shown in Figures 4a-4b is the approximated 500-year WSEL.  Although the 
finished floor elevation of the proposed dwelling will be 1.5 feet above the 500-year 
WSEL, the area surrounding the building pad will be completely inundated by 
floodwater.  During this event the proposed driveway will be more than three feet below 
water, as seen in Figure 4b. 
 
Refer to Attachment I for detailed results of staff’s hydraulic analysis. 
 
9.2 - Geotechnical Analysis 
 
Soil materials generally found on site consist of silty sand mixture with cobbles (See 
Attachment D, Exhibit B).  Soil type of this nature can become susceptible to scouring 
effects when exposed to high water flow velocities that can occur during high flood 
event (See Attachment J). 
 
Figure 5 shows an aerial view of the project location. The orange dashed lines indicate 
scour lines on the west bank of the Middle Fork.  Also note the sparseness and 
alignment of the tree lines to the Middle Fork near the orange dashed lines.  The 
deposited materials between these lines are of channel bed materials consisting mostly 
of cobbles and boulders, which indicate that past flood events with significant flow 
velocities carried away these materials on to the bank.  Flood events with significant 
flow velocities and are capable of transporting channel bed materials downstream may 
pose a serious threat to structures caught in the flow. 
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Figure 5. Aerial view of project location showing undercutting on west bank of Middle Fork. 
 
9.3 - Relevant Permits and Board Action 
 
• On May 25, 1990, Application No. 15365 was approved, which requested 

authorization to construct a private residence on the left bank overflow area of the 
Kaweah River at the confluence of North Fork Kaweah and Kaweah Rivers. Special 
Conditions have been incorporated in the permit. Specifically, Special Condition 24 
state that the “permitee agrees to defend, hold harmless and indemnify the State of 
California” against any claims arising out of the design (Attachment L, Exhibit A). 
  

• On July 17, 1990, Application No. 15493 was approved, which requested 
authorization to construct a private residence in the right bank floodway of the North 
Fork Kaweah River 1.1 miles upstream from the confluence with the Middle Fork of 
Kaweah River. Special Conditions have been incorporated in the permit. Specifically, 
Special Condition 10 state that the “permittee shall defend and shall hold” the State 
of California and the United States of America against any claims “which may arise 
out of failure on the permittee’s part to perform the obligations under this permit” 
(See Attachment L, Exhibit B). 

  
• On April 26, 1996, Application No. 16586 was denied, which requested authorization 

to construct a private residence on the left bank overflow area of the Middle Fork 
Kaweah River Designated Floodway. The denial of this application cited the 

Middle Fork North Fork 

Proposed dwelling site 

Undercutting 
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proposed work is in violation of the Board’s Regulations which does not normally 
allow structures for human habitation within the floodways (See Attachment L, 
Exhibit F). 
  

• On April 2, 2003, Marguerite Ingle, previous owner of Mr. and Mrs. Burnham’s parcel 
(APN# 067-160-039), submitted a letter to the Board requesting authorization to 
allow use of the FEMA 500-year flood line for development.  The letter states that 
there is a large knoll in her property that has never been breached by flood waters. 
On April 10, 2003, Board staff contacted Ms. Ingle notifying her that dwellings are 
not normally allowed within the designated floodway (See Attachment L, Exhibit G).  

 
• On May 21, 2004, Board denied a request on behalf of Mr. Mike Robinson to realign 

the existing designated floodway boundary along the right bank of the North Fork of 
the Kaweah River in the Three Rivers area in order to construct a shop/barn, and an 
office/guest house (See Attachment L, Exhibit H).  In the subsequent months Mr. 
Robinson submitted Application No. 17809 requesting authorization of a 40 by 50-
foot barn on the right (west) bank of the Kaweah River Designated Floodway.  On 
August 13, 2004, Board Permit No. 17809GM was issued to Mr. Mike Robinson for 
the requested work, subject to several special conditions.  Specifically, Special 
Condition 26 prohibits the permitee from using the structure for human habitation 
(See Attachment L, Exhibit I).  

 
9.4 - Bases for Denial 

 
Staff recommends denial of the variance request based on the following: 
 
• Title 23, section 15(a)(9), Adversely affect the State Plan of Flood Control, as 

defined in the Water Code.    
California Water Code 8410(a), Construction of structures in the designated 
floodway which may endanger life or significantly restrict the carrying capacity of the 
designated floodway shall be prohibited. For the purpose of t this subdivision, the 
word “Structures” does not include public utility electric, gas, or communication lines 
which may be located within the designated floodway; provided, that any permit or 
permits as may be required by law, other than this chapter, to so located such lines 
have been granted. 

o Staff Finding: The construction of this structure in the designated floodway will 
endanger life and restrict the flood carrying capacity, and therefore will 
adversely affect the State Plan of Flood Control. 

 
• Title 23, section 15(a)(1), Jeopardize directly or indirectly the physical integrity of 

levees or other works; 
o Staff Findings:  If swept away in a flood, the proposed dwelling may indirectly 

jeopardize the physical integrity of other works such as bridges and utilities. 
 
• Title 23, section 15(a)(2), Obstruct, divert, redirect, or raise the surface level of 

design flood or flows, or the lesser flows for which protection is provided; 
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o Staff Finding:  The proposed house may obstruct and redirect the Board 
design flood flows, per analysis by Board Staff Doctor Sungho Lee dated April 
10, 2010 (See Attachment I, Exhibit F), and as presented in the Hydraulic 
Analysis section of this report. 

 
• Title 23, section 15(a)(3), Cause significant adverse changes in water velocity or 

flow regimen; 
o Staff Finding:  The Hydraulic Analysis section shows that the flow velocity on 

the west side of the proposed building site ranges from 12 to 14 feet per 
second. The suggested maximum permissible mean channel velocity for sand 
and gravelly material is 6 feet per second (See Attachment K).  An adverse 
change in flow regimen is expected for this site  

 
• Title 23, section 15(a)(6), Interfere with the ability to engage in floodfighting, 

patrolling, or other flood emergency activities; 
o Staff Finding:  During a Board 100-year design flood event, egress options 

will be limited and put the lives of the occupants at risk.  A previously 
submitted map by the applicant shows that the surrounding area of the 
proposed dwelling will be inundated during a Board 100-year design flood 
event (See Attachment E, Exhibit B), leaving the occupants stranded. There 
may be a need to send emergency personnel for their safety, thereby 
diverting emergency flood fighting efforts away from places that may be in 
greater need. 

 
• Title 23, section 15(a)(7), Increase the damaging effects of flood flows; 

o Staff Finding:  Because the proposed dwelling is within the floodway, it will be 
exposed to and possibly collect large amounts of floating debris during a 
design flood event. Collection of floating debris has the potential to induce 
negative upstream and downstream effects by increasing backwater effect 
and reducing the carrying capacity of the waterway.  It also has the potential 
to uproot the dwelling and carry it downstream. 

o Staff Finding:  The proposed dwelling may become a floating debris hazard, 
potentially increasing the damaging effects of flood flows, and becoming 
injurious to the residents of Three Rivers and downstream reservoirs. 

 
• Title 23, section 15(e), If the proposed work does not meet board standards 

contained in article 8; 
o Staff Finding:  The proposed project does not meet Board standards.  CCR 

Title 23 Article 8 Section 113 (b) states that “dwellings and structures within 
an adopted plan of flood control must comply with the following requirements: 
(1) new dwellings, with the exception of dwellings for seasonal occupancy 
(non-flood season), are not permitted…” 

 
• Title 23, section 15(f), If there has been a failure by the applicant (or person 

associated with the applicant through an agreement or agency relationship) to 
substantially comply with permit conditions on prior related permits or if there has 
been work performed without a permit application where the applicant has not 
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supplied reasonable and convincing assurances that compliance with the board’s 
regulations will be achieved. 

o Staff Finding:  The applicant has already constructed a river well that lies 
within the Kaweah River Designated Floodway.  This work was done without 
prior Board authorization and is therefore in violation of Title 23 regulations. 
Pursuant to CCR Title 23, Section 15 (a), the Board may deny a permit “if 
there has been work performed without a permit and that work is not the 
subject of the pending permit application.”  In addition, this river well 
installation is in violation of Condition 13 of the Tulare County Flood Variance 
(See Attachment C). 

 
9.5 – Other Bases for Denial 
 
• The project site is within the Kaweah River Designated Floodway, and is therefore 

subject to Board regulations and standards as prescribed in CCR Title 23.  As a 
matter of policy, the Board does not transfer floodway boundary lines from other 
maps once the designated floodway maps have been adopted.  As recently as April 
23, 2010 the Board denied the applicant’s request to modify the adopted Kaweah 
River Designated Floodway pursuant to section 106 of CCR Title 23 Waters. 

 
• The Kaweah River is also defined by Title 23 as a regulated stream and location 

where construction of year-round dwellings is prohibited (See section 112, Table 8.1 
of Title 23).  The proposed dwelling is located in a designated floodway and is 
subject to flooding and/or flood damage. 

 
• Approval of permits for year round dwellings within a designated floodway is not 

appropriate at this time while better floodplain management policies are being 
developed to address the potential implications of climate change.  A better policy-
based approach would be to examine this region for the construction of dwellings as 
part of the Central Valley Flood Protection Planning process.  This study will invite 
participation from all interested stakeholders and is the proper venue for considering 
broad review of Board policy and regulations for development within regulated 
floodways and navigational channels.    

 
• Approval of this application may set precedence for undesirable housing 

development within the designated floodway.  Denying this application will keep the 
floodway clear of new permanent residential dwellings.  

 
10.0 - Agency Comments and Endorsements: 
 
The comments associated with this project from all pertinent agencies are shown below: 
 

• The Tulare County Resources Management Agency has approved a flood 
variance for this application with several conditions. Specifically, condition 13 
states: 

o An encroachment permit shall be required from the State Reclamation 
Board for the construction of any type of structure within the Kaweah 
River Designated Floodway (See Attachment C). 
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• The U.S. Army Corps of Engineers (Corps) 208.10 comment letter was 

received on August 5, 2011 for this application (See Attachment B, Exhibit A). 
It states that “the District Engineer has no comments or recommendations 
regarding flood control because the proposed work does not affect a federally 
constructed project.” 

 
11.0 - CEQA Considerations:  
 
Board staff has prepared the following CEQA determination: 
 
No CEQA Determination or findings are necessary for the Board to deny this 
application.  If the Board decides to approve this variance a categorically exemption 
covering construction of small, new structures may be obtainable. 
 
12.0 - Section 8610.5 Considerations 
 
1. Evidence that the Board admits into its record from any party, State or local public 

agency, or nongovernmental organization with expertise in flood or flood plain 
management: 
 

 The Board will make its decision based on the evidence in the permit 
application and attachments, this staff report, and any other evidence 
presented by any individual or group. 

 
2. The best available science related to the scientific issues presented by the executive 

officer, legal counsel, the Department or other parties that raise credible scientific 
issues. 
 

 The accepted industry standards for the work proposed under this permit 
as regulated by Title 23 have been applied to the review of this 
application. 

  
3. Effects of the decision on the entire State Plan of Flood Control: 
 

 Denial of this project will maintain the floodway clear of obstructions and 
keep lives away from unnecessary flood risk. Further, denial of the project 
is consistent with Title 23 and with the Corps Executive Order 11988, 
which recommends limiting development in flood prone areas.  

 
4. Effects of reasonably projected future events, including, but not limited to, changes 

in hydrology, climate, and development within the applicable watershed: 
 

 Denial of this project will keep the floodway clear of new permanent 
dwellings and allow the floodway to successfully convey flood waters with 
minimal obstruction. 
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13.0 - Staff Recommendation  
 
The Board’s Designated Floodway is a nonstructural approach designed to restrict 
developments in the area required for the passage of a design flood and to keep lives 
out of harm’s way during flood events.  Once formally adopted by the Board, the 
designated floodway becomes an official standard of management to minimize flood risk 
to human lives, properties, and flood control works, and to preserve the flood-carrying 
capacity of the floodway. 
 
Staff concludes that the Board standards remain appropriate for this application.  
Granting individual variances to Board standards to allow construction of new dwellings 
within the Board floodways is contrary to sound flood management practices and 
policies and State and Federal public safety missions.  Construction of structures in the 
designated floodway which may endanger life is prohibited by Water Code Section 8410 
criteria. For these reasons staff recommends that Board deny the variance request for 
Application No. 18670 through Resolution 11-25. 
 
 
14.0 - List of Attachments 
 
A.  Resolution No. 11-25 
B.  Application No. 18670 
 Exhibit A – Corps 208.10 Comment Letter, August 5, 2011 
 Exhibit B – Cover Letter, April 21, 2011 
 Exhibit C – Hydraulics Analysis Letter, January 8, 2010 
 Exhibit D – Notice of Hearing Letter, July 13, 2011 
C.  Tulare County RMA Flood Variance, April 7, 2011 
D.  Tulare County HHSA Sanitary Waste Disposal Permit 
 Exhibit A – Sanitary Waste Disposal Permit, September 27, 2005 
 Exhibit B – Central Valley Testing Feasibility Study, August 30, 2005 
E.  Previously Submitted Documents by Applicant 
 Exhibit A – Roberts Engineering Letter, July 23, 2008 
 Exhibit B – Floodplain Study Plan 
F.  FEMA Flood Insurance Study of Tulare County, June 16, 2009 
 Exhibit A – Table 6 – Summary of Discharges (page 28) 
 Exhibit B – Flood Insurance Rate Map, Map Number 06107C0709E 
G.  Kaweah River Designated Floodway Map, October 18, 1974 
H. USACE Flood Plain Information, Kaweah River, October, 1967, Definition and 

Estimated Peak Discharge Flows (pp. 2 and 4) 
I. Staff Hydraulic Analysis 
 Exhibit A – Summary of Staff Hydraulic Analysis 
 Exhibit B – Cross Section 5 
 Exhibit C – Cross Section 6 
 Exhibit D – Cross Section 7 
 Exhibit E – Cross Section 8 
 Exhibit F – Dr. Sungho Lee Hydraulic Analysis, Dated April 10, 2010 
J. URS Erosion Screening Process Report, April, 2009 (Page 7) 
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K Suggested Maximum Permissible Mean Channel Velocities 
L. Related Applications, Permits, and Board Actions 
 Exhibit A – Application No. 15365, May 25, 1990 
 Exhibit B – Permit No. 15365, Board Staff Denial Letter, March 02, 1990 
 Exhibit C – Permit No. 15365, Corps 208.10 Comment Letter, Dec. 14, 1989 

Exhibit D – Permit No. 15493, July 11, 1990 
Exhibit E – Permit No. 15493 Board Staff Denial Letter, June 18, 1990 
Exhibit F – Application No. 16586 Board Staff Denial Letter, April 26, 1996 

 Exhibit G – Letter of Inquiry, April 2, 2003 
 Exhibit H – Board Staff Denial Letter, June 1, 2004 
 Exhibit I – Permit No. 17809GM, August 13, 2004 
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STATE OF CALIFORNIA 
THE RESOURCES AGENCY 

CENTRAL VALLEY FLOOD PROTECTION BOARD 
 

RESOLUTION NO. 11-25 
 

FINDINGS AND DECISION OF HEARING FOR 
ENCROACHMENT APPLICATION NO. 18670 

MR. AND MRS. MARTIN BURNHAM, SECTION 13 TOWNSHIP 17S RANGE 28E 
MDB&M 

NORTH FORK OF THE KAWEAH RIVER, TULARE COUNTY 
 
 

WHEREAS, Mr. and Mrs. Martin Burnham (applicant) is owner of the property known as 
Tulare County Assessor’s Parcel No. 067-160-039 and portion of 067-120-010 located in Section 
13, Township 17 South, Range 28 East, Mount Diablo Base and Meridian; and 
 
WHEREAS, the property is located at 42490 Kaweah River Drive in Three Rivers, on the east 
(left) bank levee of the North Fork of the Kaweah River within the Kaweah River Designated 
Floodway; and  
 
WHEREAS, the applicant proposes to construct a private residence and adjacent garage with 
residential appurtenances at the property along the east (left) bank of the North Fork of the 
Kaweah River; and  
 
WHERAS, the applicant has already constructed a river well within the Kaweah River 
Designated Floodway without prior Board authorization; and 
 
WHEREAS, the Kaweah River Designated Floodway was adopted by the Board on October 18, 
1974, for the purpose of limiting encroachments in areas required for the safe passage of a design 
flood; and  
 
WHEREAS, the Central Valley Flood Protection Board (“Board”) has the authority to deny 
approval of a permit application if the Board determines that the proposed work will or may 
“Interfere with the successful execution, functioning or operation of any plan of flood control 
adopted by the board” (Water Code § 8723); and    
 
WHEREAS, the Board may deny a permit application if the proposed work could: 
  
“Jeopardize directly or indirectly the physical integrity of levees or other works” (CCR 23 § 15 (a) (1));  
 
“Obstruct, divert, redirect, or raise the surface level of design floods or flows, or the lesser flows for 
which protection is provided” (CCR 23 § 15 (a) (2));  
 
“Cause significant adverse changes in water velocity or flow regimen” (CCR 23 § 15 (a) (3));  
 
“Interfere with the ability to engage in floodfighting, patrolling, or other flood emergency activities” 
(CCR 23 § 15 (a) (6);  



Resolution No. 11-25  Attachment A 

 2

“Be injurious to, or interfere with, the successful execution, functioning, or operation of any adopted plan 
of flood control” (CCR 23 § 15 (a) (8);  
 
“If there has been a failure by the applicant (or persons associated with the applicant through an 
agreement or agency relationship) to substantially comply with permit conditions on prior related permits 
or if there has been work performed without a permit and that work is not the subject of the pending 
permit application where the applicant has not supplied reasonable and convincing assurances that 
compliance with the board’s regulations will be achieved” (CCR 23 § 15 (a) (f); and  
 
WHERAS, the construction of this structure in the designated floodway will endanger life and 
restrict the flood carrying capacity, and therefore will adversely affect the State Plan of Flood 
Control. 
 
WHEREAS, if swept away in a flood, the proposed dwelling will indirectly jeopardize the 
physical integrity of other works such as bridges and utilities.  
 
WHEREAS, the proposed house may obstruct and redirect the Board design flood flows; and 
 
WHEREAS, An adverse change in flow regimen is expected for this site because the Hydraulic 
Analysis shows that the flow velocity on the west side of the proposed building site ranges from 
12 to 14 feet per second and the suggested maximum permissible mean channel velocity for sand 
and gravelly material is 6 feet per second; and 
 
WHEREAS, during a Board 100-year design flood event, egress options will be limited and put 
the lives of the occupants at risk. There may be a need to send emergency personnel for their 
safety, thereby diverting emergency flood fighting efforts away from places that may be in 
greater need; and 
 
WHEREAS, because the proposed dwelling is within the floodway, it may collect large amounts 
of floating debris during a design flood event. Collection of floating debris has the potential to 
induce negative upstream and downstream effects by increasing backwater effect and reducing 
the carrying capacity of the waterway.  It also has the potential to uproot the dwelling and carry 
it downstream; and 
 
WHEREAS, the proposed dwelling may become a floating debris hazard, potentially increasing 
the damaging effects of flood flows, and becoming injurious to the residents of Three Rivers and 
downstream reservoirs; and 
 
WHEREAS, the applicant must comply with CR Title 23 Section 107 which states “the 
following uses may be permitted in the designated floodway so long as alone or cumulatively, in 
the judgment of the board, they will not unduly impede the free flow of water in the floodway or 
jeopardize public safety: (g) Structures that are designed to have a minimum effect upon the flow 
of water and are firmly anchored to prevent the structure from flotation, provided that normally 
no structures for human habitation will be permitted;” and 
 
WHEREAS, the proposed project does not meet Board standards.  CCR Title 23 Article 8 
Section 113 (b) states that “dwellings and structures within an adopted plan of flood control 
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must comply with the following requirements: (1) new dwellings, with the exception of dwellings 
for seasonal occupancy (non-flood season), are not permitted…;” and 
 
WHEREAS, the application will require a variance to Board standards section 113(b), subject to 
Board approval; and 
 
WHEREAS, the applicant has already constructed a river well that lies within the Kaweah River 
Designated Floodway.  This work was done without prior Board authorization and is therefore in 
violation of Title 23 regulations. Pursuant to CCR Title 23, Section 15 (a), the Board may deny a 
permit “if there has been work performed without a permit and that work is not the subject of the 
pending permit application;” and 
 
WHEREAS, the project site is within the Kaweah River Designated Floodway, and is therefore 
subject to Board regulations and standards as prescribed in CCR Title 23; and 
 
WHEREAS, the Kaweah River is also defined by Title 23 as a regulated stream and location 
where construction of year-round dwellings is prohibited (See section 112, Table 8.1 of Title 23).   
 
WHEREAS, approval of this application may set precedence for housing development within 
the designated floodway.  Denying this application will keep the floodway clear of new 
permanent residential dwellings.  
   
WHEREAS, for all these reasons, staff recommends the Board determine the project is 
statutorily exempt from CEQA  and deny authorization of Application No. 18670; and  
 
WHEREAS, the Board has conducted a public hearing on Permit Application No. 18670 and 
has reviewed the Staff Report, the documents and correspondence in its file, and given the 
applicant the right to testify and present evidence on their behalf;  
 
NOW, THEREFORE, BE IT RESOLVED THAT, 
  
Findings of Fact: 
 
1. The Central Valley Flood Protection Board hereby adopts as findings the facts set forth in the 

Staff Report.  
 

2. The Central Valley Flood Protection Board hereby adopts as findings the facts set forth in the 
Staff Report.  The Board has reviewed the Figures, Attachments, and References listed in the 
Staff Report. 

 
CEQA Considerations 
 
Board staff has prepared the following CEQA determination:  No CEQA Determination 
or findings are necessary for the Board to deny an application or to enforce its 
regulations.   
 



Resolution No. 11-25  Attachment A 

 4

3. Custodian of Record.  The custodian of the CEQA record for the Board is its Executive 
Officer, Jay Punia, at the Central Valley Flood Protection Board Offices at 3310 El Camino 
Avenue, Room 151, Sacramento, California 95821. 

 
Considerations pursuant to Water Code section 8610.5 
 
4. Evidence Admitted into the Record.  The Board has considered all the evidence presented 

in this matter, including the application, Staff Report, CEQA findings and USACE 
recommendation.  The Board has also considered all other correspondence received by the 
Board and in the Board’s files and related to this matter.   

 
The custodian of the file is Executive Officer Jay Punia at the Central Valley Flood 
Protection Board, 3310 El Camino Avenue, Room 151, Sacramento, California 95821. 

 
5. Best Available Science.  In making its findings the Board has used the best available science 

relating to the issues presented by all parties.  The accepted industry standards for the work 
proposed under this application as regulated by Title 23 have been applied to the review of 
this application.     
 

8. Effects on State Plan of Flood Control.  Denial of this project will maintain the floodway 
clear of obstruction and prevent potential adverse impacts to Kaweah River Designated 
Floodway, an adopted plan of flood control. 
 

9. Effects of Reasonably Projected Future Events.  Denial of this project will keep the 
floodway clear of obstructions and allow for the successful passage of a design flood. 

 
Other Findings/Conclusions regarding Permit Application 
 
10. The Board hereby denies Application No. 18670 for a variance for the above-stated reasons. 

 
11. This resolution shall constitute the written decision of the Central Valley Flood Protection 

Board in the matter of Application No. 18670. 
 
 
PASSED AND ADOPTED by vote of the Board on _________________________, 2011 
 
 
____________________________ 
Benjamin F. Carter 
President 
 
 
 
____________________________ 
Francis (“Butch”) Hodgkins 
Secretary 
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Elevation of 

Building 

Site

Design 
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WSEL Difference
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(Floodplain)

Right

(Channel)
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(Floodplain)

Right

(Channel)

XS 5 849.95 849.99 ‐0.04 6.78 19.7 3.62 12.22

XS 6 850.79 850.28 0.51 3.67 17.39 3.31 12.39
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� Levee Slope Roughness (feet): Levee slope roughness is a measure of the roughness of 
the levee slope that produces a retarding effect on the flow and a related shear stress on 
the levee slopes, causing erosion. This may often be obtained from the H&H team or 
from data available for the levee reach (see the ‘Technical Background’ Memorandum 
for more details). 

In addition to the default values, the user can select the “user-specified” option in the pull-
down menu for the type of levee soils, these default values will be hidden and the user will 
be prompted to enter the site-specific values which might be based on the site-specific 
laboratory and/or field test data or judgment.  

 

Table 1 ESP Spreadsheet Default Values for Critical Shear Stress (�c),
Erodibility Coefficient (k) and Levee Slope Roughness (kl)

Material ASTM Typical 
Soil Type 

Critical Shear 
Stress, �c (psf) 

Erodibility 
Coefficient, 
k (ft3/lb-hr)

Levee Slope 
Roughness, kl

(feet)* 
Very Resistant Cobbles 4.869 0.005 0.33 

Resistant Gravel (GP-GW) 1.058 0.021 0.157 

Moderately Resistant CLAY (CL, CH, 
SC, GC) 0.094 0.094 0.000013 

Erodible SAND (SP, SM 
and mixtures) 0.014 0.409 0.0197 

Very Erodible SILT (ML) 0.003 1.867 0.00020 
    * Used only in wave erosion analyses 

 

� Water Bed Channel Soil Type: This submenu allows the user to input the soil type for the 
bed channel material. This parameter is used to calculate the shear stresses imposed on the 
material. The user may select from one of the options in the pull-down menu to indicate the 
type of bed channel material encountered in the field. The user may choose to select one of 
the following material types. 

o Very Rough 

o Rough 

o Moderate Roughness 

o Smooth 

o Very Smooth 

Based on the material type selected, the spreadsheet will select values describing the 
roughness of the bed channel material from Table 2.   

 

Attachment J - Erosion Screening Report
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