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Meeting of the Central Valley Flood Protection Board 
April 26, 2019 

Staff Report  

San Joaquin Area Flood Control Agency 
Smith Canal Gate Project, Stockton, San Joaquin County 

 
 
1.0 – ITEM 

Consider approval of Permit 19233 BD (Attachment A) to construct a gate between the 
Smith Canal and the San Joaquin River in the Stockton area. 

2.0 – APPLICANT 
 
San Joaquin Area Flood Control Agency (SJAFCA) 

3.0 – PROJECT LOCATION 
 
The proposed project site is located at the Smith Canal and Atherton Canal confluence, 
which is within the boundaries of City of Stockton and San Joaquin County area. The 
Southeast end of the site is the City area and the Northwest end of the site is the 
County area. As shown in the map of Attachment B, the dark yellow color represents 
the City area, while the green area represents the County area. The site extends from 
the southern bank of Browns Island to the northern tip of Dad’s Point. 

4.0 – PROJECT DESCRIPTION_ 
 
The Smith Canal Gate Project (Project) includes construction of the following 
components, including (see Attachment C): 
 

• A fixed cellular sheet pile floodwall filled with granular material that would extend 
800 feet from Dad’s Point to the Stockton Golf and Country Club on the right 
bank of the San Joaquin River.  
 

• A 50‐foot‐wide miter (double‐door) gate structure in the dual sheet pile floodwall.  
 

• Approximately 100 feet of seismic stability wall where the dual sheet pile wall ties 
into Dad’s Point.  
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• Approximately 800 feet of seepage cutoff wall between the seismic stability wall 

and the single sheet pile floodwall. 
 
 

• Approximately 1560 linear feet of single sheet pile floodwall and grade 
adjustment along Dad’s Point to tie into high ground at Louis Park.  

 
• Removal of invasive vegetation and addition of recreational features and habitat 

improvements on Dad’s Point. The recreational features and habitat 
improvements will include an interpretive walking path, planting of native species, 
two fishing platforms and multiple bat boxes.  

 

5.0 – AUTHORITY OF THE BOARD 

California Water Code § 8534, 8590 – 8610.5, and 8700 – 8710 

California Code of Regulations, Title 23, Division 1 (Title 23): 

• § 6, Need for a Permit 

• § 12, Protests 

• § 13, Evidentiary Hearings 

• § 112, Streams Regulated and Nonpermissible Work Periods 

• § 116, Borrow and Excavation Activities – Land and Channel 

• § 120, Levees 

• § 121, Erosion Control 

• § 125, Retaining walls 

• § 126, Fences and Gates 

• § 130, Patrol Roads and Access Ramps 
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6.0 – PROJECT ANALYSIS 
 

6.1 – Project Background 
 
In 2005, as part of the Federal Emergency Management Agency (FEMA) Flood Map 
Modernization Program (Map Mod), FEMA began requiring levee owners to submit 
documentation showing that their levees provided a 100-year level of flood protection. 
Conducted from fiscal year (FY) 2003 to FY 2008, Map Mod was FEMA’s effort to 
update Flood Insurance Rate Maps (FIRMs) nationwide. As part of the National Flood 
Insurance Program, FEMA develops FIRMs to identify areas at risk of flooding and to 
determine flood insurance rates. Reclamation District (RD) 1614 and RD 828 both 
determined that levees along Smith Canal would not meet FEMA criteria. 
 
Extensive encroachments along the Smith Canal levees prevented access for 
maintenance and inspection. Consequently, these levees were not able to meet the 
levee certification requirements of the Code of Federal Regulations, Title 44, Section 
65.10, which include criteria for design, operation plans, maintenance plans, and 
certification by a registered civil engineer. In October 2009, FEMA released the official 
FIRMs placing the areas behind the Smith Canal levees in a FEMA-designated Special 
Flood Hazard Area (SFHA). This area provides flood protection for approximately 8,000 
properties (32,000 people). SFHAs are defined as areas that would be inundated in the 
event of a 100-year flood. 
 
SJAFCA, in partnership with Smith Canal levee owners, RD 1614 (north bank levee), 
and RD 828 (south bank levee) led a process of evaluating options for restoring FEMA 
accreditation to the Smith Canal area. Several alternatives were evaluated. In-place 
rehabilitation of the levees was determined to be economically infeasible and would 
have greater environmental impacts than the other alternatives considered. SJAFCA 
concluded that the environmentally superior and most cost-effective alternative would 
be constructing a fixed dual sheet pile wall and gate structure at the mouth of Smith 
Canal. 
 
The proposed project has been included in the recommended plan of the U. S. Army 
Corps of Engineers (USACE) Lower San Joaquin River Feasibility Study and has an 
executed Memorandum of Understanding (MOU) between USACE and SJFCA for 
credit under Section 221 of the Flood Control Act of 1970, as amended. The proposed 
project also has an approved Independent Panel of Experts and a Safety Assurance 
Review Plan. SJAFCA also has executed agreements with the California Department of 
Water Resources for design and construction services. 
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6.2 – Hydraulic Review 
 
The applicant prepared “Smith Canal 100-year Interior Drainage Analysis” dated 
February 16, 2017. The purpose of the report was to quantify and map residual 
floodplains for the post-project FEMA (Federal Emergency Management Agency) 
mapping.  The hydraulic model used was Hydrologic Engineering Center's River 
Analysis System HEC RAS 5.0.3 2D model. A Hydrologic Modeling System (HEC HMS 
model) was developed to determine the amount of runoff that would occur within 
Stockton during the 100-year 24-hour event. This runoff was modeled as rainfall on the 
2D area in the HEC RAS model. The water was modeled to flow across land and pond 
as well as be pumped out of the system as the water reached pump stations and when 
pumping capacity was available. The analysis modeled both the existing and an 
upgraded Wisconsin pump station. The report concluded that while the interior drainage 
system results in minor flooding that the Smith Canal project (when paired with an 
upgraded Wisconsin Pump station) will remove the Special Flood Hazard Area 
designation for the region.  
 
The applicant prepared the “Draft Basis of Design SJAFCA - Smith Canal Gate Project” 
report dated June 14, 2017.  The purpose of the report was to document design criteria 
to meet the Urban Level of Design Criteria (ULDC). The analysis used methods 
developed by the USACE to calculate the amount of wind induced wave height that 
would be expected during a 200-year stage event. The analysis adjusted the historic 
gage information for both subsidence and seal level rise. The analysis used methods 
developed by the USACE to calculate sea level rise interpolated through 2050.  
 
The results demonstrated that the gate structure is designed to the 200-year stage of 
9.5 ft NAVD88 (North American Vertical Datum, 1988), plus 1.4 ft for climate change, 
and an additional 1.1 ft for uncertainty for a final design water surface elevation of 12.0 
ft NAVD88. The freeboard was determined using ULDC standards of the wind/wave 
height or plus 3ft whichever was greater. It was determined that the wind/wave height 
was less than 3 ft. Therefore, the final structure was designed to elevation 15 ft 
NAVD88 which includes the 12 ft NAVD88 Design Water Surface Elevation (DWSE) 
plus 3 ft of freeboard.  
 
The applicant prepared additional hydraulic reports including Smith Canal Gate Project: 
Gate Operation and Interior Drainage Analysis (Peterson Brustad Inc., March 2016); 
Smith Canal Gate Structure Velocity Analysis (Peterson Brustad Inc., May 2016); and 
the Smith Canal Gate Hydrodynamic Modeling Alignment and Gate Width Evaluation 
(Moffatt & Nichol, February 2015). 
 
Staff has reviewed the findings of these hydraulic reports and concurs with the findings 
that the proposed project will result in less than significant hydraulic impacts. Therefore, 
there are no anticipated adverse impacts to the State Plan of Flood Control system due 
to the Project. 
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6.3 – Geotechnical Review 
 
The applicant prepared the “Geotechnical Design Report for SJAFCA - Smith Canal 
Gate Project” report dated November 28, 2018.  Most of the Smith Canal gate project 
site is underlain by relatively soft, weak, and compressible soil deposits above relatively 
dense, stiff, soils that are considered suitable for foundation materials. In addition, the 
project site is located within a seismically active area and the potential for liquefaction 
and lateral spreading is high. The foundation soils provide relatively poor lateral support 
for foundation elements. Therefore, the proposed gate structure will require relatively 
deep piles to provide support and the dual sheet pile wall will need to extend to similar 
depths to provide adequate seepage barrier. 
 
Using the subsurface exploration data, prepared in 2015 and 2016, the applicant 
performed the following geotechnical analysis of the Smith Canal dual sheet pile wall 
and gate structure: 
 

• Under-seepage of dual sheet pile wall along the proposed alignment and at tie-in 
locations 

• Slope stability of existing levees at the dual sheet pile wall tie-in locations 
• Liquefaction potential 
• Lateral spread 
• Internal and external stability of dual sheet pile wall 
• Lateral and vertical soil capacities for pipe piles. 

 
The analysis results were compared to the project design criteria and used to develop 
foundation recommendations for the dual sheet pile wall, control gate structure and tie-
in connections foundation recommendations, in addition to slope stability mitigation. 
Based on the recommendation, the sheet piles associated with the cellular cofferdam 
should extend to Elevation -70 feet for lateral capacities and seepage cut-off and the 
pipe piles supporting the gate structure should extend to Elevation -60 feet for axial and 
lateral capacities. The report concluded that “Based on the analyses results associated 
with this effort seepage and slope stability criteria will be met if the current structural 
configurations are constructed”. Staff has reviewed, and agrees with, the findings of the 
geotechnical report. Therefore, there are no anticipated adverse geotechnical impacts 
to the State Plan of Flood Control system as a result of the Project. 
 
 
6.4 – Protests 
 
Board staff received protests from Mr. Michael Gurev and Mr. Maxwell Freeman. In 
addition, Mr. Dominick Gulli, a resident of Stockton, has appeared at two Board 
meetings and expressed his opposition to the project. The bases for the respective 
protests are discussed below: 
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6.4.1 – Protests from Mr. Gurev and Mr. Freeman 
 
Board staff received two protests; one from  Mr. Michael L. Gurev Trustee of the Trust 
Holding 2300 Virginia Lane, Stockton, California; and a second from Mr. Maxwell M. 
Freeman with the Freeman Firm, a law firm  in Stockton, California. The contents of 
both protests are the same, and both originated from the Freeman Firm (Attachment D). 
 
Both protests referenced a case (Case No. STK-CV-UWN-2015-0011847), filed by an 
unincorporated association, the Atherton Cove Property Owners Association 
(Association), against SJAFCA in San Joaquin County Superior Court in 2015. The 
case was a petition for writ of mandate alleging that SJAFCA violated the California 
Environmental Quality Act (CEQA) for its approvals of the Project.  Specifically, Atherton 
Cove alleges SJAFCA’s EIR failed to meet various requirements of CEQA.  The trial 
court issued its order on July 5, 2017, denying the Association’s petition in its entirety, 
upholding SJAFCA’s EIR.  Final judgment was entered on July 14, 2017. 
 
Atherton Cove appealed this decision to the California Court of Appeals, Third Appellate 
District.  The Court of Appeals upheld the trial court’s denial of the petition for writ of 
mandate.  Atherton Cove did not seek review of this decision in the California Supreme 
Court.  
 
 
6.4.2 – Mr. Dominick Gulli’s Protest 
 
Mr. Dominick Gulli PE, PLS, a Stockton resident, appeared at the Board’s November 
16, 2018 and March 29, 2019 regular Board Meetings, expressing his opposition to the 
Project. Mr. Gulli has filed two lawsuits against SJAFCA regarding the Project.   
 

• In 2015, Mr. Gulli filed a petition for writ of mandate against SJAFCA in San 
Joaquin County Superior Court alleging, among other things, violations of CEQA, 
including risk of flood impacts.  The petition was denied on August 20, 2018 and 
Mr. Gulli filed an appeal with the Court of Appeal, which is pending.  SJFCA has 
filed a motion to dismiss the appeal. 
 
In the case Mr. Gulli asserted 9 challenges to the EIR including a claim that the 
EIR failed to review the flooding impacts that the Project will create.  The trial 
court reviewed this claim and determined that, 
 

“Mr. Gulli's mere statement that the FEIR ’fails to analyze the surface water 
elevation changes’ or that the FEIR ‘failed to analyze the impacts on the 
environment’ is an insufficient challenge to the adequacy of the EIR's 
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discussion of flood risks. And, Mr. Gulli’s differing expert opinions does not 
render the FEIR legally insufficient.”  

 
 

• Mr. Gulli filed a second petition for writ of mandate against SJAFCA on 
December 18, 2017 regarding Addendum #1 to SJAFCA’s EIR and approval of 
project changes on November 16, 2017. The petition alleged that SJAFCA 
violated CEQA by preparing an addendum rather than full subsequent EIR. The 
case was dismissed on June 14, 2018.  

 
 
6.4.3 – Title 23 Requirement for Valid Protest 
 
According to Title 23, §12(3), “Protests must be based solely on flood control concerns 
or, where the Board is acting as the lead agency under CEQA, environmental 
concerns.” The lead agency for this Project is SJAFCA. Because the Board is not the 
lead agency Board staff can only consider flood control concerns.  
 
On April 5, 2019 and April 8, 2019, Board staff sent letters to the Mr. Gurev, Mr. 
Freeman, and Mr. Gulli requesting them to present their flood related concerns in writing 
by April 19, 2019. Mr. Gulli submitted a letter (see Attachment E) on April 19, 2019 at 
about 2:00 PM via e-mail. The letter refers to some attachments to be available 
sometime in the future. 
 

7.0 – AGENCY COMMENTS AND ENDORSEMENTS 

The comments and endorsements associated with the project are as follows: 
 

• The U.S. Army Corps of Engineers (USACE) South Pacific Division and South 
Pacific Navigation Division are coordinating to complete their outgrant process 
which will result in a signed lease agreement to use USACE property for this 
project (see Attachment F). If the Board approves Permit No. 19233, it will be 
contingent on the receipt of the USACE outgrant. 
 

• Endorsement letters from Local Maintaining Agencies provided by the applicant 
are included in Attachment G. 
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 8.0 – CEQA ANALYSIS  
  
Board staff has prepared the following California Environmental Quality Act (CEQA) 
determination:  
 
The Board, as a responsible agency under CEQA, has reviewed the Draft and Final 
Environmental Impact Reports (EIR) (SCH No. 2014062079, June 2015 and November 
2015, respectively), Addendum I (November 2017) and Addendum II (September 2018) 
to the EIR, Statement of Overriding Considerations, and the Mitigation Monitoring and 
Reporting Program (MMRP) for the Smith Canal Gate Project (Project), prepared by the 
lead agency, SJAFCA.  SJAFCA’s Project is covered by the Draft and Final EIR, and 
the two Addenda to the EIR.  These documents, including project design and the 
MMRP, may be viewed or downloaded from the Central Valley Flood Protection Board 
(Board) website at http://cvfpb.ca.gov/event/April-2019-regular-business-meeting/, 
under a link for this agenda item. The documents are also available for review in hard 
copy at the Board and SJAFCA offices.   
 
SJAFCA determined that the Project, as described in the EIR and two Addenda to the 
EIR, will have a significant effect on the environment, and filed a Notice of 
Determination with the State Clearinghouse and the San Joaquin County Clerk on 
September 28, 2018.  SJAFCA incorporated mandatory mitigation measures into the 
project plans to avoid or mitigate impacts. These mitigation measures, included in 
SJAFCA’s Final EIR and MMRP, address impacts to air quality, biological resources 
(vegetation and wetlands, fish and aquatic resources, and wildlife), cultural resources, 
noise, public health and environmental hazards, recreation, transportation and 
navigation, utilities and public services, visual resources, and water quality and 
groundwater resources.  These mitigation measures are within the responsibility and 
jurisdiction of SJAFCA and have been adopted by SJAFCA. The Draft and Final EIR, 
and two Addenda to the EIR, found less than significant impacts under flood risk, 
hydrology, and geomorphology, greenhouse gases and climate change. 
 
In accordance with CEQA Guidelines § 15096(e), Board staff independently reviewed 
SJAFCA’s Draft and Final EIR, and two Addenda to the EIR, and finds these 
environmental documents prepared by the lead agency adequately address hydrology 
impacts, including potential flood risk, for the Board’s approval of Permit No. 19233 to 
authorize work to install a gated fixed wall at the mouth of Atherton Cove and Smith 
Canal, which is within the Board’s jurisdiction as it relates to maintenance of the State’s 
flood control system. The Board, as a responsible agency, is responsible for mitigating 
and avoiding only the direct and indirect environmental effects of those parts of the 
project which it decides to carry out, finance, or approve (CEQA Guidelines § 15096(g); 
Public Resources Code § 21002.1(d)).  

http://cvfpb.ca.gov/event/April-2019-regular-business-meeting/
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Here, the Board’s action is limited to approving an encroachment permit for work to 
install a gated fixed wall at the mouth of Atherton Cove and Smith Canal, and the 
Board’s jurisdiction is limited to imposing conditions or mitigation related to maintaining 
the State Plan of Flood Control. The mitigation measures in SJAFCA’s EIR and MMRP 
do not address issues over which the Board has jurisdiction; therefore, no findings 
under CEQA Guidelines § 15096 (h) are required; these mitigation measures are within 
the jurisdiction of SJAFCA, and have been adopted by SJAFCA.  
 
The Draft and Final EIR, and two Addenda to the EIR, identified less than significant 
impacts related to flood risk, which is the resource area within the Board’s jurisdiction as 
a responsible agency. The EIR conclusions related to flood risk are further supported by 
the following hydraulic studies: Smith Canal 100-year Interior Drainage Analysis 
(Peterson Brustad Inc., February 2017); Smith Canal Gate Project: Gate Operation and 
Interior Drainage Analysis (Peterson Brustad Inc., March 2016); Draft Basis of Design 
SJAFCA - Smith Canal Gate Project (Peterson Brustad Inc. and HDR, June 2017); 
Smith Canal Gate Structure Velocity Analysis (Peterson Brustad Inc., May 2016); and 
the Smith Canal Gate Hydrodynamic Modeling Alignment and Gate Width Evaluation 
(Moffatt & Nichol, February 2015) relied upon by Board staff, which confirms the 
installation of a gated fixed wall at the mouth of Atherton Cove and Smith Canal will 
result in less than significant hydraulic impacts. The project will not adversely impact the 
State Plan of Flood Control system.  
 
Based on staff’s review of the EIR, two Addenda to the EIR, the hydraulic/hydrodynamic 
analyses, and the entirety of the record, staff finds there is no substantial evidence to 
support a fair argument that the project may result in significant impacts related to flood 
risk within the Board’s jurisdiction. In addition, Board staff has reviewed the protests that 
were submitted in writing and has taken them into consideration. Stated objections to 
the project were based on concerns with the EIR, including: the public process for the 
EIR (recirculation for public comments), impacts related to biological resources, 
inconsistency with the Delta Reform Act, failure to analyze appropriate alternatives, and 
failure to adequately respond to public comments.  One protest had comments that 
were related to flood control.  Flood risks were specifically addressed in the Final EIR in 
Chapter 3.1.  Board staff has independently reviewed the Final EIR and agree with the 
adequacy of the EIR’s discussion of flood risks.  Board staff has determined that the 
concerns raised are not flood control related pursuant to the Title 23, Section 12. 
 
Because the Board’s approval of the encroachment permit for installing a gated fixed 
wall at the mouth of Atherton Cove and Smith Canal results in less than significant 
impacts related to flood risk, which is the only resource area within the Board’s 
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jurisdiction. Therefore, no additional findings unrelated to flood under CEQA Guidelines 
§ 15096, subdivision (h) or consideration of alternatives is required. In accordance with 
CEQA Guidelines § 15096(f) and (g), staff recommends the Board make responsible 
agency findings that approval of Permit No. 19233 would not result in any significant 
adverse impacts related to flood risk, and no additional mitigation measures within the 
Board’s jurisdiction are required.  
 
The documents and other materials which constitute the record of the Board’s 
proceedings in this matter are in the custody of the Executive Officer, Central Valley 
Flood Protection Board, 3310 El Camino Ave., Suite 170, Sacramento, California 
95821. 

9.0 – CALIFORNIA WATER CODE SECTION 8610.5 CONSIDERATIONS 

1. Evidence that the Board admits into its record from any party, State or local 
public agency, or nongovernmental organization with expertise in flood or flood 
plain management: 
 

The Board will make its decision based on the evidence in the permit 
application and attachments, this staff report, and any other evidence 
presented by any individual or group. 

2. The best available science that related to the scientific issues presented by the 
executive officer, legal counsel, the Department or other parties that raise 
credible scientific issues. 

The accepted industry standards for the work proposed as regulated by Title 
23 have been applied to the review of this project.  To evaluate hydraulic 
impacts of the proposed gate structure, SJAFCA used the HEC-RAS flow 
model which is considered by experts as one of the best available scientific 
tools for modeling river hydraulics in this region.  

 

3. Effects of the decision on facilities of the State Plan of Flood Control (SPFC), and 
consistency of the proposed project with the Central Valley Flood Protection Plan 
(CVFPP) as adopted by the Board Resolution 2017-10 on August 25, 2017. 

This project has no adverse effect on facilities of the SPFC and is consistent 
with the adopted CVFPP and Title 23 standards because there are no 
significant increases in water surface elevation or flow velocities anticipated 
as a result of the proposed project. This project also reduces the chance of 
flooding for the residents and property near the Smith Canal.  
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4. Effects of reasonable projected future events, including, but not limited to, 
changes in hydrology, climate, and development within the applicable watershed: 
 

There will be no effects to the proposed project from reasonable projected 
future events due to abundant existing freeboard available to accommodate 
potential changes in river hydraulics as a result of climate change, hydrology 
and development within the existing watershed. 

10.0 – STAFF RECOMMENDATION 
 
Staff recommends that the Board: 
 
Adopt: 
 

• The CEQA findings: The Board, acting as a responsible agency under CEQA, 
has independently reviewed and considered the environmental documents 
prepared for the project. Approving Permit No. 19233 would not result in any 
significant adverse impacts related to flood risk, and no additional mitigation 
measures within the Board’s jurisdiction are required; and 

 
 
Approve: 
 

• Draft Encroachment Permit No. 19233 in substantially the form provided in 
Attachment A; and 

 
 
Direct: 
 

• The Executive Officer to take the necessary actions to execute the permit and file 
a Notice of Determination pursuant to CEQA with the State Clearinghouse. 
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11.0 – LIST OF ATTACHMENTS 
 

A – Draft Permit No. 19233 

B – Project Vicinity and Location Maps 

C – Typical Project Design Drawings  

D – Protest Emails dated January 29, 2018 

E –  Mr. Gulli’s Letter dated April 19, 2019  

F – USACE Letter dated April 17, 2019 

G – LMA Endorsement Letters 
 
 
 
 
 
Prepared by:  Ali Porbaha, Plan Implementation and Compliance Branch 
Reviewed by:  Jennifer Stewart, Environmental Services Section 
  Andrea Buckley, Environmental Service and Land Management Branch Chief 
  Greg Harvey, Plan Implementation and Compliance Acting Branch Chief   
  Michael Wright,  Chief Engineer, and  
  Sarah Backus, Staff Counsel 
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