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Ite

Consider approval to submit draft emergency regulations to the Office of Administrative
Law supporting the enactment of Senate Bill 753 which grants the Board expanded
enforcement authority including the authority to issue administrative fines.

Background

Effective January 1, 2014, Senate Bill 753 will amend the California Water Code by
granting the Central Valley Flood Protection Board new and expanded enforcement
authority. The Bill made changes in California law to allow the Board to order
administrative fines and to issues liens to collect fines. The Bill also defines the
administrative process for enforcement actions. It creates a progressive three-step
enforcement process for violations. A notice of violation is first to be issued, followed by
a cease and desist order, and finally, an enforcement hearing is held to consider the
issuance of an enforcement order.  As a result of this legislation, Board Staff has
written proposed emergency revisions to the California Code of Regulations, Title 23
Waters, Division 1 Central Valley Flood Protection Board. These revisions are identified
as the Senate Bill 753 emergency regulations.

The emergency regulations attached to this staff report have been approved by the
Board’s regulations committee. These regulations are being presented to the full Board
for approval to be submitted to the Office of Administrative law. Once submitted the
regulations will be posted online for a 5 day public comment period. If comments are
received the Board has until day 8 to voluntarily respond to the comments. OAL has up
to ten (10) calendar days from submission to review the emergency regulations. Once
approved the emergency regulations remain in effect for 180 days with up to two 90 day
emergency readoptions being allowed.

While the emergency regulations are in effect the Board will submit a regular rulemaking
filing for the full adoption of the regulations. This regular rulemaking filing will include a
Statement of Reasons and the process will include a 45 day public comment period
following by a public hearing to adopt the regulations. This regular rulemaking process
will begin in early 2014 and be scheduled so the full adoption of the regulations occurs
before the emergency regulations expire.

Curt Taras
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Summary of Changes

Draft Regulations Regarding Evidentiary Hearings

Evidentiary hearings may now be conducted before a Board committee whereas
previously they could only be held before the Board or a designated hearing
officer

Draft Regulations Regarding Enforcement Actions

Section 20, Purpose and Authority, is amended to add administrative penalties,
liens, and collection of attorney’s fees to the list of authorities the Board holds.

Section 21, Conduct Subject to Enforcement, is added to explain what actions
by the public are subject to enforcement.

Section 22, Settlement of Violations, is added to explain how a settlement of a
violation in the enforcement process can be reached and then approved by the
Board.

Section 23, Delegation of Enforcement Authority, is added to explain how the
authority to issue Notices of Violation may be delegated to the Department of
Water Resources or to local maintaining agencies with their acceptance.

Section 24, Board Approval of Cease and Desist Orders, is added to explain the
public meeting where a cease and desist order may be contested.

Section 25, Enforcement Order Hearing Procedures, is added to describe the
process under which an enforcement order hearing is to be conducted .

Section 26, Maintenance Activities, is amended to state that removal of
abandoned property is not subject to enforcement procedures and to further
define what “abandoned property” is.

Section 27, Emergency Action, is added to allowed the Board to take emergency
abatement actions and hold a hearing 30 days following the abatement if
requested.

Existing Section 23, Notice of Violation, is deleted because these rules are now
in statue in the Water Code.

Existing Section 24, Cease and Desist Orders Issued by the Executive Officer, is
deleted because the Water Code no longer makes a distinction between Cease
and Desist Orders issued by the Executive Officer and those issued by the
Board.

Curt Taras
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e Section 28, Permit Revocation, is amended to make the revocation hearing
procedures the same as enforcement hearing procedures.

e Section 29, Lien Procedures, is added to explain how a lien is to be recorded
against a property and the lien hearing procedures to contest it.
Draft Regulations Regarding Reconsideration

e Any person seeking judicial review of a permit must first seek reconsideration.

e Enforcement orders are not subject to reconsideration but are subject to judicial
review.

Staff Recommendation

Staff recommends that the board approve the submission of the SB 753 emergency
regulations to the Office of Administrative Law and delegate to the Executive Officer the
authority to certify the submission by signature.

List of Attachments:

A. Proposed Text of Regulations In Title 23 CCR Division 1

Curt Taras
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defined in Government Code (GC) sec. 11346.5.
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Notice statement

At least five working days prior to submitti
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OAL has up to 10 calendar days to review
emergency regulations. (GC 11349.6)
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The public may submit comments for five
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Approved emergency regulations remain in effect for 180 days.
Emergency regulations are repealed by operation of law unless agency
files a completed Certificate of Compliance rulemaking by the 180" day

or OAL approves a readopted emergency during that time.

To make regulations permanent, agency must conduct a regular
rulemaking and file a Certificate of Compliance.

(GC 11346.1(e), 11349.6(d))

(GC 11346.1(h))




STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Modify Article 3, Sections 13, and 13.1 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 3. Application Procedures

§ 13. Evidentiary Hearings.

(a) Except where approval of permits has been delegated to the Executive Officer pursuant to
section 5, an evidentiary hearing shall be held for any matter that requires the issuance of a
permit.

(b) The requirement for an evidentiary hearing may be satisfied for permit applications by
placing the matter on the board's consent calendar in accordance with Section 13.23.

(c) Evidentiary hearings shall be conducted pursuant to the procedures in Section 13.1.

(d) The applicant and other parties may request in writing that the board provide a copy of any
document, not exempt from disclosure under the Public Records Act, beginning at Government
Code section 6251, that is relevant to any proceeding. The board may charge a reasonable fee for
each copy.

(e) The board may hold a hearing or a partial hearing at any place within the state on its own
initiative or on the request of the applicant. All hearings must be open to the public. Fhe-beard
President-may-desighate-a-hearing-officer—The board may require the applicant to pay all
overtime pay expenses incurred for any hearing not located in the County of Sacramento, if the
hearing is moved from Sacramento at the request of the applicant.
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(gf) Written notice of the hearing shall be provided to the applicant at least ten (10) calendar
days prior to the date of the hearing. The notice shall include the following:

(1) The name and number assigned to the application, if any;

(2) A description of the application and its proposed location;

(3) The date, time, and place at which the hearing will be held;

(4) A statement that the hearing will be governed by this Article, and that a copy of the
governing procedures will be provided to the applicant upon request;

(5) A statement that Chapter 5 of the Administrative Procedure Act (commencing with
section 11500) shall not apply to the proceeding; and

(6) A statement that if the applicant or any of the applicant's witnesses do not proficiently
speak or understand English, the applicant may request language assistance by contacting
the board and making such request within a reasonable amount of time prior to the
hearing to allow appropriate arrangements to be made. The President or appointed
hearing officer may direct the applicant to pay for the cost of the interpreter based upon
an equitable consideration of all the circumstances of each case, such as the ability of the
party in need of the interpreter to pay.

(hg) Applicants shall be notified of the staff recommendations on the application at least seven
(7) calendar days prior to the hearing, unless this period is waived by the applicant. Adjacent
landowners shall also be notified of staff recommendations at least seven (7) calendar days prior
to the hearing if they have responded in writing to the notice sent pursuant to section 9(b) of this
article. Protestants shall be notified of the staff recommendations at least seven (7) calendar days
prior to the hearing.

(th) Notice to an applicant's representative as designated on the completed permit application
form shall constitute notice to the applicant.

(}1) The board President or appointed hearing officer may implement additional administrative
procedures for the conduct of hearings and related proceedings.

(kj) For purposes of this section, minor alterations pursuant to section 6(e) and minor
amendments to a previously issued permit shall not require an evidentiary hearing.

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Sections 6253, 11125 and 11425.10, Government Code; and Sections 8710, 8730.2,
8731, 8732, 8732.5, 8734 and 8735, Water Code.

8 13.1. Conduct and Order of Evidentiary Hearing Proceedings.

(@) It is the purpose of this section to incorporate and implement the informal hearing procedures
and Administrative Adjudication Bill of Rights in Chapter 4.5 of the Administrative Procedure
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Act (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the Government Code
to the extent consistent with the Water Code, which require notice and an opportunity to be
heard, including the opportunity to present and rebut evidence. Chapter 5 of the Administrative
Procedure Act (commencing with section 11500) does not apply to evidentiary hearings before
the board or an appointed hearing officer.

(b) Evidentiary hearings shall be conducted in a manner deemed most suitable to ensure
fundamental fairness to all parties concerned, and with a view toward securing all relevant
information and material necessary to render a decision without unnecessary delay.

(c) Evidentiary hearings shall be held in open session. Unless the President erappeinted-hearing
officer-directs otherwise, the hearing shall proceed in the following order:

(1) The Executive Officer or his/her designee shall make a presentation to the board
describing the application and summarizing the staff recommendation, including, for
example, the proposed findings and written correspondence received prior to the hearing.

(2) The public testimony portion of the public hearing shall proceed in the following
order:

(A) Persons or their representatives desiring to state their views on the application shall
have the opportunity to do so as follows:

(i) The applicant;

(i) Other persons supporting the application;
(iii) Persons opposing the application;

(iv) Other persons.

(B) The President er-appeinted-hearing-officer-may allow rebuttal testimony by the

applicant.

(C) The Executive Officer or his/her designee may respond to and comment, as
appropriate, on the testimony presented by any previous speaker.

(3) The President erappointed-hearing-officermay close the public testimony portion of

the hearing when a reasonable opportunity to present all questions and points of view has
been allowed.

(4) Board members erthe-appeinted-hearing-efficermay ask questions at any time

following any person's presentation.

(5) At the conclusion of the public testimony portion of the public hearing, the Executive
Officer or his/her designee may propose to change the staff recommendation or the board
may propose to add, delete, or modify the conditions contained in the staff
recommendation. The applicant and the Executive Officer or his/her designee shall have
an opportunity to comment on any proposed change.
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(6) The board shall vote on a permit application in accordance with Water Code section
8560. In the case of an appointed hearing officer, the hearing officer shall act on the
application.

(d) The hearing need not be conducted according to technical rules relating to evidence and
witnesses. Any relevant evidence shall be considered if it is the sort of evidence on which
responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the
existence of any common law or statutory rule which might make improper the admission of
such evidence over objection in civil actions. The President,-erappointed-hearing-efficer-may
take official notice of such facts as may be judicially noticed by the courts of this state. Unduly
repetitious or irrelevant evidence shall be excluded upon order by the President or appointed
hearing officer.

(e) The President erappeinted-hearing-officer-may establish reasonable time limits for

presentations. The time limits shall be made known to all speakers prior to any hearing. The
President or appointed hearing officer may require individuals to consolidate their comments to
avoid repetition.

(F) In order for audio, visual, or audio-visual materials to be considered by the board, they must
be submitted to staff in the course of review of the application or shown in full at the public
hearing. The presentation of these materials shall occur within the time limit allocated to
speakers.

(9) The applicant must submit all materials presented at the hearing to the Executive Officer or
his/her designee for inclusion in the record of the proceeding. Any speaker who exhibits models
or other large-sized materials as part of his or her presentation may satisfy this requirement by:

(1) submitting accurate reproductions or photographs of the models or other large
materials and

(2) agreeing in writing to make such materials available to the board if necessary for any
administrative or judicial proceeding. If written materials are submitted, the applicant
shall bring a sufficient number of copies of all such materials to the hearing to allow
members of the public to review the materials prior to the board's or hearing officer's
decision.

(h) All decisions of the board relating to permit applications shall be accompanied by written
conclusions setting forth the factual and legal basis of the decision based upon the record. The
written conclusions shall include all elements identified in Water Code section 8610.5(c)(1)-(4).

(1) For purposes of this section, a resolution adopted by the board at the hearing shall be
deemed to satisfy the requirement for written conclusions, including any modifications
made to the resolution at the hearing.
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(2) In addition, unless otherwise specified at the time of the vote, an action taken
consistent with the staff recommendation shall be deemed to have been taken on the basis
of, and to have adopted, the reasons, findings and conclusions set forth in the staff report,
including any modifications made to the staff report at the hearing.

(i) If the board action is substantially different than that recommended in the staff report and/or
the resolution, the board may direct staff to return at a subsequent board meeting with a revised
resolution and/or proposed revised written conclusions that reflect the action of the board.
Revised written conclusions may be placed on the consent calendar and do not re-open the
hearing. Public comment is restricted to whether the revised written conclusions reflect the
action of the board. Any proposed written conclusions shall only be effective if concurred in by
at least four members of the board. Board members who were not present for the original vote
may only vote on the revised written conclusions if they have familiarized themselves with the
record of proceedings. If the board does not accept the revised resolution or proposed revised
written conclusions submitted by the Executive Officer, the board can either make such changes
as it determines are appropriate and adopt the findings at that meeting or direct the Executive
Officer to prepare further proposed written conclusions and submit them to the board at the next
meeting. The board's decision is deemed final at the time of the initial vote on the application,
not the time that the revised written conclusions are adopted.

(j) If the applicant requests language assistance prior to the hearing, the board shall provide
language assistance in accordance with Article 8 (commencing with Section 11435.05) of the
Administrative Procedure Act. The President erappointed-hearing-efficermay direct the
applicant to pay for the cost of the interpreter. The determination whether to direct payment shall
be based upon an equitable consideration of all the circumstances in each case, such as the ability
of the applicant in need of the interpreter to pay. If the request for an interpreter is not made
within a reasonable amount of time prior to the hearing to allow appropriate arrangements to be
made, the hearing may be continued to a subsequent meeting and the applicant shall be deemed
to have consented to such continuance.

(k) The board may vote to continue all or part of the hearing to a subsequent meeting. Notice of
the subsequent hearing shall be distributed in accordance with Section 13 of these regulations. A
continuance of part of a hearing does not reopen the entire hearing.

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Section 11425.10, Government Code; and Section 8610.5, Water Code.

813.2 Evidentiary Hearings before a Hearing Officer or Committee

(a) The board President may designate a hearing officer or board committee to conduct
evidentiary hearings.

(b) The provisions regarding evidentiary hearings provided for in Sections 13 and 13.1 of the
requlations shall apply to hearings before an appointed hearing office or committee except that
the term “board” or “Board President” shall refer to the “hearing officer or committee.”
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(c) At the conclusion of a hearing by a designated hearing officer or committee, the hearing
officer or committee shall draft proposed findings and decision.

(1) The proposed findings and decision, along with any evidence admitted at the hearing,
shall be transmitted to the board as soon as reasonably possible following the hearing.
The board shall consider the hearing officer's proposed findings and decision at the next
available board meeting following the hearing officer's proposed decision. The board
may only consider the proposed findings and decision on consent if there is no objection.

(2) The decision on the matter shall not become final until the board approves or rejects
the hearing officer or committee's proposed decision. The board's review of the hearing
officer or committee's proposed decision does not re-open the hearing and no new
evidence shall be submitted unless allowed by the board President. Any board members
who heard the matter as a committee member may not vote on the proposed decision as
part of the board and will not be counted as part of the board’s quorum for voting on the
proposed decision.

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Section 11425.10, Government Code; and Sections 8610.5, 8732, Water Code.

§ 13.23. Consent Calendar.

(@) Unless otherwise provided in this Article, the procedures set forth in Article 3 of these
regulations pertaining to permit applications, including staff reports, staff recommendations,
resolutions, and voting, shall apply to the consent calendar procedure.

(b) Any matter for which there are no speakers in opposition, including permit matters, may be
placed on the board's consent calendar in accordance with Section 13.23, unless one of the
following occurs to remove the item from the consent calendar:

(1) Upon request by the applicant, any member of the public, or any board member;

(2) When any interested party files a written protest conforming to the requirements of
section 12 and requests a hearing;

(3) When approval requires a variance to the board's standards;
(4) Upon the board's own motion.
(c) All items included in the consent calendar shall be considered by the board in one action.
Public testimony shall be deemed waived. If the item is not removed from the consent calendar
and the consent calendar is approved, any recommended conditions contained in the staff report

and resolution, if one is prepared, shall be deemed approved by the board.

(d) Consent calendar items shall only be voted on if the board accepts the staff recommendation
as stated in the staff report with no substantial changes. Otherwise, the item must either be
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removed from the consent calendar for discussion and action at the same meeting or continued to
a subsequent board meeting.

(e) If an item is removed from the consent calendar pursuant to (b) above, then the public shall
have the right to present testimony and evidence in accordance with Section 13.1 of these
regulations.

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Section 11425.10, Government Code; and Section 8610.5, Water Code.



STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Modify Article 4, Sections 20, 21, 22, 23, 24, 25, 26, and 27 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY'’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 4. Enforcement Actions

§ 20. Purpose and Authority.
(a) The board has the authority purstantte-Water-Code-section-8710-to require permits and

enforce standards for the erection, maintenance, and operation of levees, channels, and other
flood control works within its jurisdiction, including, but not limited to, standards for
encroachments constructlon vegetatlon and erosmn control measures. JrnedertIen—theJeeaFthas

(b) 3 ,
ecet|ehs—sre|eIqﬂasJtheﬂfelrkastottmgL In the event of a V|0Iat|0n of the Water Code, the board S
requlations adopted thereto, any permit issued by the board, or in the case of facilities of the
State Plan of Flood Control, the standards and regulations of the Secretary of the Army, the
board has the administrative authority to issue notices of violation, cease and desist orders, and
enforcement orders that order, without limitation, the following:

(1) Netice-of\elation Removal, modification or abatement of a violation, at the
violator’s cost;

(2) Cease-and-Desist-OrderRestoration;

(3) Resteration-OrderAdministrative penalties;

(4) Permit revocation;_or



(5) Fhecommenecementofa-civiHawsuit-including-civi-penattiesRecordation of an

enforcement order or a lien with the county recorder’s office.

(c) The board also has the authority to commence a civil lawsuit to, without limitation, abate a
nuisance, or seek mandamus, an injunction, costs, attorney’s fees, and civil penalties.

(d) Copies of any notices of violation, cease and desist orders, or enforcement orders issued by
the board shall be provided to the entity that maintains the flood control facility and the
appropriate state and federal levee inspector. Failure to provide copies shall not be grounds for
invalidating any notice or order issued by the board.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8615 86158617, 8700, 8701, 8701.2, 8701.4, 8702, 8704, 8704.1, 8704.2, 8704.4, 8706.5, and
8707, 8710, 8719 8 9-Water Code.

§ 21. Conduct Subject to Enforcement

(a) An enforcement action may be preceded by an investigation that may include, but is not
limited to, document review, site visits, interviews, and public agency input to determine if
violations exist within the jurisdiction of the board. The investigation may be conducted by (i)
board staff, or (ii) a local maintaining agency where delegated authority by the board to issue
notices of violation, or (iii) the department where delegated authority by the board to issue
notices of violation.

(b) Actions that may be subject to investigation and enforcement include, but are not limited to:

(1) Undertaking or threatening to undertake any activity that may encroach on levees,
channels, or other flood control works under the jurisdiction of the board:;

(2) Owning, undertaking, or maintaining any work in violation of or inconsistent with any
condition of any permit previously issued by or subject to the jurisdiction of the board:;
or

(3) _Any violation of any requirement in Part 4 of Division 5 of the Water Code, including
but not limited to:

(i) Owning, undertaking, or maintaining any work that requires a permit or other
approval from the board without securing such permit or approval;

(ii) Owning, undertaking, or maintaining any worKk in violation of Title 23, Division 1
of the California Code of Requlations; or

(iii) Owning, undertaking, or maintaining any work that is inconsistent with applicable
federal law or requlations where the board has signed assurances with the U.S. Army
Corps of Engineers that it will comply with such law and requlations.




Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8615, 8617, 8700, 8702, and 8710, Water Code.

§ 22. Settlement of Violations

(a) At any point during the enforcement process, the board or the executive officer may
negotiate a proposed resolution with the person or entity responsible for the violation.

(b) If it deems necessary, the board or executive officer may require the person or entity
responsible for the violation to sign a stipulation tolling any applicable statute of limitations, as
specified in the Code of Civil Procedure, pending conclusion of negotiations.

(c) Once the board has taken action on a cease and desist order, any settlement of the underlying
violation -shall be approved by the board, and may be placed on the board’s consent calendar
pursuant to Section 13.3 of these requlations.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, and
8700, Water Code.

§ 23. Delegation of Enforcement Authority.

(2) The board may delegate to the department or to local agencies that operate and maintain
facilities and works on behalf of the board the authority to issue notices of violation for
violations within the area of flood control operated and maintained by the department or local

agency.

(b) The delegation of enforcement authority shall be made in writing in a delegation letter
signed by the executive officer.

(c) The delegation shall be deemed effective only upon the local agency’s or the department’s
acceptance of the delegation, evinced by its signature and return of the delegation letter to the
Executive Officer.

(d)Any delegation pursuant to this section may be revoked by the board or the department or
local agency with ten (10) days written notice.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8598, 8700, and
8701, Water Code.

8 24. Board Approval of Cease and Desist Orders
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(2) Any Cease and Desist Order issued by the Executive Officer shall provide a date, time, and
location of a public meeting before the board at which time the person or public agency subject
to the order may appear to contest the order.

(b) If the person or public agency subject to the order fails to appear, the board may approve
issuance of the cease and desist order on its consent calendar pursuant to Section 13.3 of these

regulations.

(c) The board’s consideration of issuance of a cease and desist order is not an evidentiary
hearing and the provisions of these regulations that apply to evidentiary hearings, sections 13 and
13.1 do not apply to the board’s consideration of cease and desist orders. The board may within
its discretion, but is not required to consider any new evidence presented at the meeting by the

respondent.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8598, 8700, and 8701.2,
Water Code.

8 25. Enforcement Order Hearing Procedures.

Enforcement Order hearings shall be conducted pursuant to the evidentiary hearing procedures
described in subsections (¢)-(f) and (i) of section 13, section 13.1 and 13.2 of these requlations
with the following changes:

(a) The “applicant” shall be referred to as the “respondent”;

(b) The “application” shall be referred to as the “enforcement action”;

(c) Except as provided in paragraph (d), original notice of the hearing shall be served on
the respondent by certified mail or hand delivery at least thirty (30) calendar days prior

to the hearing.

(d) In certain situations, the Executive Officer may determine that the public interest
necessitates a shorter notice period such as, but not limited to, situations where the
thirty-day notice would endanger public health and welfare. In these situations, less
notice may be provided, but in all cases it must be a minimum of ten (10) calendar
days prior to the hearing.

(e) The notice shall contain the information required by section 13(f), describe the
violation, identify any statute(s) or requlation(s) the respondent is alleged to have
violated; and include a proposed enforcement order, which shall set forth the amount
of proposed administrative penalties.

11



(f) Any staff report the board intends to consider at the enforcement order hearing shall
be provided to the respondent with the notice of the hearing.

(g) The respondent may submit a written statement of defense to the Executive Officer at
least fifteen (15) calendar days prior to the hearing. If abbreviated notice is provided
pursuant to subsection (d) the respondent may submit a written statement to the
Executive Officer at least three (3) days prior to the hearing.

(h) If the board continues the hearing to a date-certain at the respondent’s request, with
the respondent’s consent, or with the respondent present, the original thirty-day notice
requirement does not apply.

(i) If the board President appoints a hearing officer, the hearing officer shall be a board
member. A hearing may also be held by a committee of the board appointed by the
board President. If the hearing is held by a committee of the board, the committee shall
follow the hearing officer procedures in section 13.2.

(1) _If the hearing is held before a hearing officer or committee of the board, the hearing
officer or committee shall prepare the proposed findings and decision required by
section 13.2(c) within thirty (30) calendar days of the conclusion of the hearing. The
respondent shall be provided with a copy of the proposed findings and decision at least
ten (10) calendar days prior to the board’s consideration of the proposed decision.

(k) The written conclusions required by section 13.1(h) need not include a discussion of
the elements identified in Water Code section 8610.5(c)(1)-(4).

() _Cross-examination shall not be allowed unless deemed appropriate by the board,
appointed hearing officer, or committee of the board.

(m) At the conclusion of the hearing before the board, to comply with the requirement in
section 13.1(h) that the board adopt written findings, the board may do any the

following;

(i) Immediately adopt all or part of the staff report or enforcement order; or

(i1) Amend the staff report or enforcement order as it deems appropriate for immediate
adoption; or

(iii) Direct a board member, along with board legal counsel and independent support
staff, to draft proposed findings and decision for adoption by the board at a
subseguent meeting pursuant to section 13.1(i). The respondent shall be provided
with a copy of the proposed revised enforcement order at least ten (10) calendar
days prior to the board’s consideration of the proposed findings and decision. The
board’s consideration of a proposed enforcement order at a subsequent meeting

12



does not re-open the hearing and no new evidence will be permitted unless allowed
by the board President. However, all parties shall be given an opportunity to
present argument related to the proposed order.

Note: Authority cited: Section 8571, Water Code, and Section 11400.20, Government Code.
Reference: Sections 6253, 11125, and 11425.10, Government Code; and Sections 8560, 8598,
8700, 8701.4, and 8732, Water Code.

§ 2126. Maintenance Activities.

(a) Except as provided in this section, the removal of abandoned property for maintenance
purposes is not subject to the enforcement procedures set forth in this Article.

(ab) In the performance of maintenance activities as defined in section 4(uv), the department,
local maintaining agency, or designated representatives of the board may remove unpermitted
abandoned property that interferes with maintenance or inspections after notification by the
Executive Officer as described in subsection (bc).

(bc) Prior to any removal allowed under (ab), the Executive Officer shall notify the landowner
or owner of the unpermitted abandoned property by one of the following methods: in person,
phone, e-mail, or U.S. mail. If the landowner or owner of the abandoned property cannot be
located after reasonable efforts, a notice may be posted on the property for a minimum of five (5)
calendar days prior to removal. The posted notice shall be clearly visible, shall provide a board
contact name, phone number, e-mail address, and mailing address, and shall state that the owner
may contact the board to object to such removal. The notice shall also state the date by-whichon
or after removal will occur if no objection is made.

(ed) If atimely objection is made, no removal shall take place until the Executive Officer has
provided the objector a reasonable opportunity to present reasons why the items should not be
removed. The Executive Officer shall provide a written decision, which may be reviewed by the
board pursuant to section 110.

(¢e) For purposes of this section, “abandoned property” shall mean any structure, material, or
object that appears to a reasonable person to have been discarded, cast aside, dumped, neglected,
unusable, dilapidated, or permanently vacatedvacated-er-left-uneceupied. Examples of
abandoned property may include, but are not limited to, the following: refuse, vegetation, or
structures such as stairs, fences, or boat docks that have fallen into a state of disrepair.

(fe) Nothing in this section is intended to remove any authority already vested in the department
or any local maintaining entity in the performance of maintenance activities.

13



Note: Authority cited: Section 8571, Water Code. Reference: Sections 8361, 8370, 8534, 8596,
8598, 8608,-8615, ) ). 9,8700, and 8704.4 Water
Code.

8§ 27. Emergency Action.

() Except as set forth in this Section, the summary abatement of emergencies is not subject to
the enforcement procedures set forth in this Article.

(b) In addition to the emergency authority in Section 17, the department, board, executive
officer and local maintaining agencies may take emergency action to prevent an imminent
failure of a levee, channel, floodway, stream bank, or flood control features, or other emergency
action necessary to protect the public welfare.

(c) If the exercise of this authority includes the removal, modification or abatement of an
encroachment on a flood system improvement or activity maintained by a person or a public
agency, the person or public agency may request a hearing before the board within 30 days after
the removal, modification, or abatement has commenced.

(d) The entity that carries out the emergency action may also request a hearing before the board
within 30 days after the removal, modification, or abatement has commenced to seek the
reimbursement of its abatement costs from the person or public agency maintaining the affected
encroachment or activity.-

(e) If, upon holding a hearing, the board orders the payment of abatement costs to the entity that
has carried out the emergency action, that entity may pursue any legal remedies available to it or

14



that would otherwise be available to the board to recover the costs of abatement, including
imposition of a lien.

(f)_Any hearing pursuant to this section shall proceed in accordance with Section 25 of this
article.

(a) Any entity removing or modifying property pursuant to this section shall attempt to give any
landowners or owners of the property subject to modification or removal prior notice when
possible, and shall only take such actions as are reasonably necessary to abate the immediate
threat to public health and safety.

(h) _Any actions taken pursuant to this section shall be reported to the Executive Officer or the
board at the first reasonably available opportunity.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8598, 8708, and
8715, Water Code.
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§ 268. Permit Revocation.

(@) A previously issued permit or approval may be revoked or modified for any of the following
reasons:

(1) The permit or approval was obtained by misrepresentation or fraud;
(2) The permit or approval was approved or issued in error;

(3) One or more of the conditions of the permit or approval have not been satisfied or
have been violated;
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(4) One or more of the conditions of the permit or approval anticipate revocation if
certain terms are met, and those terms have been met;

(5) The activity permitted by the permit or approval violates an applicable statute, law, or
regulation, including but not limited to federal_law or regulations;

(6) The activity permitted by the permit or approval is detrimental to the public health,
safety, or welfare or interferes with the successful execution, functioning or operation of
any flood control system feature;-e¢

(7) The activity permitted by the permit or approval constitutes a public nuisance as
defined by statute or law; or-

(8) The permit is for an encroachment that the board has ordered to be removed or
modified because it makes one of the findings in Water Code 8702.

(eb) The board shall follow the hearing procedures in section 25¢(b}, above, for permit revocation
hearings, except that:-

(1) The “enforcement order” shall be referred to as the “revocation order.”

(2) The “application” shall be referred to as the “revocation action.”

(¢3) In addition to the notice requirements of section 25(b}(3}, the notice shall describe
any permit condition(s) that are the subject of the revocation hearing- and set forth any
required findings, including those required for ordering the removal or modification of a
previously permitted encroachment.

(4) The removal of previously permitted encroachments shall not be subject to
administrative or civil penalties.

(ec) The board may hold a single hearing to consider permit revocation-and-a-Cease-and-Besist
Order-, removal or modification of a permitted encroachment, and approval of an enforcement

Note: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Sections 6253, 11125, and 11425.10, Government Code; and Sections 8534, 8560,
85968598, 8608, 8700, 8702, 8704.4, and 8704-8708,-8709,-8709-4,-8709.5,-8709.6-8710, and
8719,-Water Code.
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§ 29. Lien Procedures

(a) Before recording a lien, the board or its designee shall provide notice of the lien to the
property owner that includes the following information:

(1) identification of the board as the entity on whose behalf the lien is imposed,

(2) the board’s authority as described in Water Code Section 8704.2 (a) for
recordation of the lien;

(3) a legal description and assessor’s parcel number for the real property upon which
the lien is to be placed,

(4) the amount of the lien,

(5) the name of the property owner of record, and

(6) the time and date of a hearing before the board at which time the owner may
appear to contest the amount of the lien.

(b) Upon recordation, the lien shall continue until it is released or otherwise discharged by
the board by recording a notice of discharge with the county clerk upon payment of the
lien. The notice of discharge shall contain the information listed in (a)(1) through (5) of
this section.

(c) Any hearing held regarding recordation of the lien shall comply with the evidentiary
hearing provisions described in these requlations at subsections (c) — (f) and (i) of section
13, section 13.1, and 13.2 with the following changes:

1) The “applicant” shall be referred to as the respondent

2) The “application” shall be referred to as the “proposed lien”

3) Notice of the hearing shall be provided 20 days before the hearing is scheduled
to occur.
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4) The staff recommendation, if adopted in whole or in part by the board, may serve
as the written conclusions required by 13.1(h) and need not include a discussion
of the elements identified in Water code Section 8610.5(c)(1)-(4).

Note: Authority cited: Section 8571, Water Code. Reference: 8534, 8598, 8701.4, 8704.2
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STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Modify Article 4.1, Section 28 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY'’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 4.1 Reconsideration

§ 2830. Reconsideration.

(a) No later than thirty (30) calendar days after adoption by the board of a decision or order,
other than an enforcement order, any interested person affected by the decision or order may
petition the board for reconsideration of the matter based on any of the following reasons:

(1) Irregularity in the proceeding, or any ruling, or abuse of discretion which prevented a fair
hearing;

(2) The decision or order is not supported by substantial evidence;

(3) There is relevant evidence, which could not have reasonably been produced previously; or
(4) Error in law.

(b) The petition for reconsideration shall be in writing and contain the following:

() Name and address of petitioner;

(2) The specific action of which petitioner requests reconsideration;

(3) The specific reason the action was inappropriate or improper;

(4) The specific action which the petitioner requests;

(5) A statement that copies of the petition and accompanying material have been sent to all
interested parties.

(c) The board, in its sole discretion, may:
(1) Refuse to reconsider the decision or order
(2) Deny the petition upon finding that the decision or order was proper;

(3) Set aside or modify the decision or order; or
(4) Take other appropriate action.
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(d) Any order or decision subject to reconsideration remains in full force and effect during the
pendency of the petition for reconsideration.

(e) Any person seeking judicial review of a permit issued by the board must first seek
reconsideration. If the permit is upheld or modified upon reconsideration, it may then be subject
to judicial review.

(e) Enforcement orders are not subject to reconsideration by the board, but are subject to judicial
review pursuant to Water Code Section 8579.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8598, 8608 and 8710 .
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