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Meeting of the Central Valley Flood Protection Board 
September 13, 2013 

 
Staff Report – Cease and Desist Hearing for Enforcement Action 2009-33 

 
Mr. Jesse Castellon, Bear Creek  

San Joaquin County 
 
1.0 – ITEM  
 
Conduct a public hearing to consider adoption of Cease and Desist Order (Attachment A) that 
would authorize the Central Valley Flood Protection Board (“CVFPB”) or its contractor to abate 
encroachments listed in Attachment A located on the Bear Creek Project Levee at 4215 Curlew 
Street in Stockton, California through the removal of the encroachments.  The Respondent 
previously waived the right to a hearing and has failed to respond to multiple requests by CVFPB 
staff to remove the encroachments.  
 
2.0 – RESPONDENT  
 
Mr. Jesse Castellon 
4215 Curlew Street 
Stockton, California 95219 
Assessor’s Parcel Number (APN) 071-410-89 
 
 
3.0 – LOCATION  
 
The code violations are located on the left (south) levee of the Bear Creek, Unit 8, west of 
Interstate 5 in the City of Stockton in San Joaquin County. Figures 1a and 1b show the vicinity 
map and an aerial view of the property, respectively.   
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Figure 1a- Vicinity Map of property (Source: Bing maps) Figure 1b- Aerial view of the property (Source: Bing Maps) 
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4.0 – APPLICABLE LAWS AND REGULATIONS   
 
4.1 – California Water Code 
 
Pursuant to § 8534:  The CVFPB has the authority to enforce the “erection, maintenance and 
protection of such levees, embankments and channel rectification as will, in its judgment, best 
serve the interests of the State”.   

 
Pursuant to § 8708:  The CVFPB has given assurances to the US Army Corps of Engineers 
(USACE) that the State will maintain and operate federal flood control works in accordance with 
federal law.   

 
Pursuant to § 8709:  Unauthorized encroachments that may interfere with or obstruct the 
operation or maintenance of the flood control works constitute a public nuisance and as such, if 
the respondent fails to remove such unauthorized encroachment, the CVFPB may commence and 
maintain a suit in the name of the people of the State to abate the nuisance.   
 
Pursuant to § 8709.6: The CVFPB may order the removal of encroachments and restoration of a 
site if the encroachment took place without a CVFPB encroachment permit.    
 
Pursuant to § 8710:  The Board must approve any encroachment into an adopted plan of flood 
control, such as the Bear Creek Flood Control Project.    
 
4.2 – California Code of Regulations Title 23 (CCR 23) 
 
Pursuant to § 4 a (4):  where levees are involved, an Adopted Plan of Flood Control “extends to 
at least ten (10) feet landward from the levee toe, except where an operation and maintenance 
manual furnished pursuant to 33 C.F.R. 208.10 or the real property rights acquired by the board 
specifically provide otherwise.” 
 
Pursuant to §4 (m): an “Encroachment” is defined as “any obstruction or physical intrusion by 
construction of works or devices, planting or removal of vegetation, or by whatever means for 
purpose, into any of the following: 

(1) any flood control project works; 
(2) the waterway area of the project; 
(3) the area covered by an adopted plan of flood control; or 
(4) any area outside the above limits, if the encroachment could affect any of the above.” 

 
Pursuant to § 6 (a):  “Every proposal or plan of work, including the replacement, construction, 
reconstruction, removal, or abandonment of any…structure, obstruction, encroachment or works 
of any kind….within any area for which there is an adopted plan of flood control, must be 
approved by the board prior to commencement of work.”  
 
Pursuant to §20 (a): “The board has the authority pursuant to Water Code section 8710 to 
require permits and enforce standards for the erection, maintenance, and operation of levees, 
channels, and other flood control works within its jurisdiction, including, but not limited to, 
standards for encroachments, construction, vegetation and erosion control measures. In 
addition, the board has enforcement authority under Water Code sections 8709.5 and 8709.6 to 
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issue Cease and Desist Orders, the violation of which may subject the violator to fines or 
penalties pursuant to Water Code section 8709.7”  
 
Pursuant to §23: The Executive Officer may issue a Notice of Violation to the landowner or 
person (“respondent”) responsible for any activity described in Water Code section 8709.5 (a), 
including but not limited to the following:  

(1) Undertaking or threatening to undertake any activity that may encroach on levees, 
channels, or other flood control works under the jurisdiction of the board;  

(3)(A) Owning, undertaking, or maintaining any work that requires a permit or other 
approval from the board without securing such permit or approval;  

(3)(B) Owning, undertaking, or maintaining any work in violation of Title 23, Division 1 of 
the California Code of Regulations;  

(3)(C) Owning, undertaking, or maintaining any work that is inconsistent with applicable 
federal regulations where the board has signed assurances with the U.S. Army Corps 
of Engineers that it will comply with such regulations.  
 

Pursuant to §24: The Executive Officer may issue a Cease and Desist Order if the respondent has 
failed to respond in a satisfactory manner to prior notifications.     
 
 
5.0 – REAL ESTATE  
 
The CVFPB acting through the Sacramento San Joaquin Drainage District (SSJDD) acquired an 
easement from Louis G. Baldwin and Dorothy Lang Sanderson recorded on December 20, 1963 
[Book 2767 Page 585, Official Records of San Joaquin County, Attachment D] providing the 
following rights: 
 

“…perpetual rights of way and easements over, across and upon the hereinafter described 
real property:  
 

(a) to clear, construct, reconstruct, enlarge, repair, operate and maintain the south or 
left bank levee, berm and channel of Bear Creek, a part of the Bear Creek Flood 
Control Project, together with all appurtenances thereto, including, but not limited 
to, all embankments, ditches, appurtenant structures, incidental works to said project 
and bank protection works; and the right to relocate public facilities thereon;  

 
(b) to construct, reconstruct, repair, operate, maintain, and use access and patrol roads 

thereon as may be found necessary by the grantee;” 
 

“said rights of way and easements shall include, but not be limited to, the right to operate 
and maintain the flood control project of which said real property is a part, in conformity 
with the regulations of the Secretary of the Army, as prescribed in Section 208.10, Title 
33, Code of Federal Regulations, now existing.”  
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Figure 3 below, shows the southern boundary of the above easement at the Respondent’s 
property.   
 

 
Figure 3- Bear Creek Properties Exhibit  

  [Source: DWR Cadastral, July 2009] 
 
 
6.0 – STAFF ANALYSIS 

 
6.1– Background  

February 28, 2009 - The Respondent submitted Encroachment Application No. 18347 to 
CVFPB. 

April 17, 2009 - The CVFPB held a hearing for Application No. 18347 and continued to May  

May 15, 2009 - The CVFPB held the hearing on application No. 18347 that was continued from 
April.  The CVFPB approved issuance of a permit for existing encroachments determined to be 
compliant with CVFPB Regulations (California Code of Regulations Title 23).  The CVFPB 
denied authorization to retain existing encroachments that were determined to be inconsistent 
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with CVFPB Regulations.  The CVFPB also directed CVFPB staff to initiate enforcement 
proceedings to remove the unauthorized encroachments.  See Attachment B for copy of 
Resolution No. 09-13 signed on September 25, 2009.   
 
March 24, 2010 – CVFPB’s Executive Director issued Enforcement Notice and Order No. 2009-
33 to Respondent ordering removal of existing non-compliant encroachments (See Attachment 
C).  The Respondent did not submit a request for a hearing within the 30-days noted on the 
Enforcement Order and therefore waived his right to a hearing.   
 
In late 2011, CVFPB staff initiated discussions with the Respondent seeking a mutual agreement 
to address the violations.  Initially, the Respondent seemed receptive to a settlement proposal; 
however, to date, staff has been unable to reach an agreement with the Respondent and none of 
the existing encroachments noted on the Enforcement Notice and Order have been removed.  
The Respondent has been given sufficient time to comply with issued Enforcement Notice and 
Order or enter into a settlement agreement with CVFPB.  However, the Respondent has chosen 
neither of these options.  Therefore, CVFPB staff is now recommending that the CVFPB conduct 
a public hearing to consider adoption of the proposed Cease and Desist Order (Attachment A) to 
authorize removal of the unauthorized encroachments.  
 
Notice of this hearing was sent to the Respondent on August 13, 2013 via overnight mail thereby 
meeting the CVFPB’s 30-day hearing notice requirement.  A copy of this staff report was sent on 
August 22, 2013 via overnight mail thereby meeting the CVFPB’s 20-day requirement.    

  
6.2– Basis for Recommended Actions  
 
The basis for CVFPB staff recommendations to remove the violating encroachments listed in the 
proposed Cease and Desist Order (Attachment A) are presented as follows: 
 
Item 1: Concrete steps on the landside levee slope 

 The CVFPB authorized the Executive Officer to enforce removal of this item as 
shown on page 7 of Resolution No. 09-13 (Attachment B). 

 Excavation in the levee slope must not exceed 12-inches in depth in accordance with 
23 C.C.R. Section 137 (c) (3).  The existing steps penetrate the levee section more 
than the allowed 12-inches.  

 The USACE recommended denial of the steps on their letter dated March 16, 2009 
citing that “the concrete steps are constructed within the levee slope and are not 
acceptable. The steps shall be removed …” (Attachment E)  
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Item 2: Concrete retaining wall on the landside levee slope 

 The CVFPB authorized the Executive Officer to enforce removal of this item as shown 
on page 7 of Resolution No. 09-13 (Attachment B). 

 Excavation in the levee slope must not exceed 12-inches in depth in accordance with 23 
C.C.R. Section 137 (c) (3).  The existing steps penetrate the levee section more than the 
allowed 12-inches.   

 The retaining wall penetrates the levee slope and does not have drainage features and fine 
particle filtering features as required by Board Standards, 23 C.C.R., Section 125 (a) (3).  
In addition, CVFPB staff performed a structural analysis of the retaining wall at the 
adjacent property to the Respondent’s and the retaining wall failed to meet the minimum 
design factor for structural stability.      
 

 The USACE recommended denial of the retaining wall on their letter dated March 16, 
2009 citing that “the retaining wall footing is built into the levee slope.  The retaining 
wall shall be removed and the levee rebuilt to design lines and grade.” (Attachment E)  

 
Item 3:  Perpendicular wood property fence and posts on landside levee slope within 
SSJDD easement  
 

 The CVFPB authorized the Executive Officer to enforce removal of this item as 
shown on page 7 of Resolution No. 09-13 (Attachment B). 
 

Figure 4- Respondent's property (Source: CVFPB Staff site visit on July 15, 2010) 

Steps, retaining wall 
and vegetation on the 
landside levee slope 
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 The existing fence  and posts within the levee easement interfere with the Local 
Maintaining Agency’s (LMA) operations, maintenance and flood fighting activities 
and is therefore in violation of the CVFPB Regulations Section 15 (a)(4)(5)(6), which 
states that “The Board may deny a permit for any of the following reasons:…(4) 
Impair the inspection of floodways or project works;(5)Interfere with the 
maintenance of floodways or project works;(6)Interfere with the ability to engage in 
floodfighting, patrolling or other flood emergency activities;” 

 
 The USACE recommended denial of the fence on their letter dated March 16, 2009 

citing that “the fence from the landside levee toe up to the landside crown shoulder is 
not acceptable as it limits levee visibility and the posts penetrate the levee prism.” 
(Attachment E)  

 
 
Item 4: Vegetation on the landside levee slope  
 

 The CVFPB authorized the Executive Officer to enforce removal of this item as 
shown on page 7 of Resolution No. 09-13 (Attachment B). 
 

 Planted vegetation on the levee slope is not grass and therefore in violation of 23 
C.C.R. Section 131 (f) (1) which state that only acceptable use of ground cover on the 
levee slope is grass.    

 
 The USACE recommended denial of the vegetation on their letter dated March 16, 

2009 citing that “Plants, existing or planned, on the levee slope. Plantings, other than 
grasses are not allowed.” (Attachment E)  

 
 
7.0 – CEQA ANALYSIS  
  
CVFPB staff has prepared the following CEQA determinations: 
 
The CVFPB, acting as the CEQA lead agency, has determined the project is categorically 
exempt in accordance with CEQA Guidelines Section 15321 under Class 21 (a) actions of 
regulatory agencies to enforce standards or revoke a permit to enforce standards and Section 
15301under Class 1 covering the minor alteration of existing public or private structures and 
facilities. 
 
 
8.0 – STAFF RECOMMENDATION  
 
Based on the findings of this report, staff recommends that the CVFPB approve the Cease and 
Desist Order for Enforcement Action 2009-33 (Attachment A) authorizing abatement of the code 
violations through removal of the encroachments on the Respondent’s property.   
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9.0 – LIST OF ATTACHMENTS  
 
A. Proposed Cease and Desist Order for Enforcement Action 2009-33 
B. Resolution No. 09-13 signed September 25, 2009 
C. Enforcement Notice and Order 2009-33 dated March 24, 2010 

D. Easement Deed recorded on Book 2767 Page 585 (O.R.) on December 20, 1963 

E. USACE letter dated March 16, 2010 for Application No. 18347 

 
 
 



STATE OF CALIFORNIA – CALIFORNIA NATURAL RESOURCES AGENCY                  EDMUND G. BROWN JR., GOVERNOR 

CENTRAL VALLEY FLOOD PROTECTION BOARD 
3310 El Camino Ave., Rm. 151       
SACRAMENTO, CA  95821 
(916) 574-0609  FAX: (916) 574-0682 
PERMITS: (916) 574-2380  FAX: (916) 574-0682 

CEASE AND DESIST ORDER 
       
Property Owner: Mr. Jesse Castellon   Date: September 13, 2013 
Mailing Address: 4215 Curlew Street Enforcement Action: 2009-33 

Stockton, CA 95219 
 
Encroachment Location: Bear Creek, Project Levee (South Bank), Unit 8, Levee Mile 0.81  
Local Maintaining Agency: San Joaquin County Flood Control and Water Conservation District 
Assessor Parcel Number: 071-410-89 
 
Description: The State of California - Central Valley Flood Protection Board (CVFPB) staff has documentation 
that encroachment violations of the State Plan of Flood Control exist within its jurisdiction at this location 
consisting of the following: 

 
1. Concrete steps on the landside slope 

2. Concrete retaining wall at the landside toe 

3. Perpendicular wood property fence and posts on the landside slope within SSJDD easement 

4. Vegetation taller than 12-inches on the land and waterside slopes  

Regulations:  These encroachments are in violation of provisions in the California Water Code and the California 
Code of Regulations (CCR) Title 23 Waters, Division 1 and United States Army Corps of Engineers (USACE) 
Code of Federal Regulations Title 33, Part 208 – Flood Control Regulations.  These provisions are as follows: 

1. 33 CFR 208.10 Local flood protection works; maintenance and operation of structures and facilities. 
2. California Water Code Section 8707 Flood Control – Removal and Alteration of Existing Structures. 
3. California Water Code Section 8708 Flood Control - Interference with maintenance & operation of works.  
4. California Water Code Section 8709 Flood Control - Public Nuisance; Abatement.  

 
Conditions:  You are ordered to remove the listed unauthorized encroachments within thirty (30) days of receipt 
of this cease and desist order in accordance with the conditions provided herein. To comply with this cease and 
desist order, please schedule a compliance inspection 10 days prior to starting the removal work. 
 
Past Notices:  You were previously issued an Encroachment Removal Enforcement Notice dated March 24, 2010 
requiring removal of listed violations.  This notice is attached to this package as Exhibit A.   
 
Failure to Comply: If you do not comply with this cease and desist order within thirty (30) days of receiving the 
order, the CVFPB, or a contractor hired by the CVFPB shall abate the violations through physical removal of the 
encroachments, and the CVFPB may recover any costs incurred from the property owner.  
 
Staff Contact:  The staff member assigned to this enforcement action is:  Angeles Caliso, Staff Engineer, 
Enforcement Section; E-mail: acaliso@water.ca.gov; Desk:  (916) 574-2389. 
 
Signed, 
 
 
 
Jay S. Punia 
Executive Officer 
 
Attachments: 

1. Cease and Desist Order Conditions 
Exhibit A:  Encroachment Removal Enforcement Notice dated March 24, 2010 

ATTACHMENT A



 
 

  
 

STATE OF CALIFORNIA – THE RESOURCES AGENCY                                        ARNOLD SCHWARZENEGGER, GOVERNOR 

CENTRAL VALLEY FLOOD PROTECTION BOARD 
3310 El Camino Ave., Rm. LL40       
SACRAMENTO, CA  95821 
(916) 574-0609  FAX: (916) 574-0682 
PERMITS: (916) 574-2380  FAX: (916) 574-0682 

 
CEASE AND DESIST ORDER CONDITIONS 

 
GENERAL CONDITIONS: 

 
1. These enforcement conditions are issued under the provisions of Sections 8700-8723 of the California Water 

Code and the provisions of the California Code of Regulations, Title 23 Waters, Division 1, Article 8 
Standards.  

 
2. The property owner is responsible for all personal liability and property damage which may arise out of failure 

on the property owner’s part to perform the obligations under this enforcement order.  If any claim of liability is 
made against the State of California, or any departments thereof, the United States of America, a local district 
or other maintaining agencies and the officers, agents or employees thereof, the property owner shall hold 
each of them harmless from each claim.   

 
3. Should any of the work not conform to the conditions of this order, the Central Valley Flood Protection Board 

or its contractor, shall remove all or any part of the work herein described and may recover the costs and 
expense of such removal from the property owner.  

 
REMOVAL CONDITIONS: 

 
4. The Property Owner shall contact the Enforcement Section by telephone at (916) 574-0609, to schedule an 

inspection conference at least 10 working days prior to start of work.  
 
5. Encroachment removal work defined by this order can be completed during the flood season from November 

1st through April 15th provided that the proposed work schedule and forecast for weather and river conditions 
are approved by the inspector.   

 
6. The code violations noted on the Cease and Desist Order shall be removed and disposed of outside the 

floodway and Sacramento-San Joaquin Drainage District’s easement.  
 
7. Backfill all voids following the removal of the unauthorized encroachments within the levee section and 

easement area. 
 
8. Fill material shall be placed in 4-inch to 6-inch layers, moisture conditioned with water or by drying to +/- 2 

percent of optimum moisture content, and compacted with a vibratory plate compactor or hand operated 
hammer to a minimum of 97 percent relative compaction as measured by ASTM Method D698. 

 
9. Levee fill material must be free of stones or lumps exceeding three (3) inches in greatest dimension, and must 

be free of vegetative matter or other unsatisfactory materials.  
 
10. Fill on levee section shall be keyed into the existing levee section whenever there is substantial fill, as 

determined by the inspector. 
 
11. The finished slope of the levee must be 3:1 (Horizontal: Vertical) on the waterside and 2:1, on the landside of 

the levee.   
 
12. Levee surfaces left barren due to encroachment removal shall be re-vegetated with sod or seeded grass.   
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