Resolution No. 2012-05: Reconsideration Petition Staff Rebuttal

Agenda Iltem No. 7C

Meeting of the Central Valley Flood Protection Board

January 25, 2013

Carol Miller, Yuba County

Enforcement Staff Reconsideration Petition Rebuttal

Board Enforcement Staff has prepared the following statements in response to the reconsideration
petition submitted by Mrs. Carol Miller on letters dated December 13, 2012 and January 2, 2013
(See Attachment A, Exhibits 1 and 2, respectively). Mrs. Miller owns a property located at 5676
Riverside Drive, Marysville California. Mrs. Miller was granted a hearing by the Central Valley

Flood Protection Board (CVFPB), which was held on November 15, 2012.

The CVFPB voted

unanimously to adopt staff’'s recommendation which is memorialized in Resolution No. 2012-05

(See Attachment B).

Argument #1:

“...There is relevant and substantial evidence, which could not have reasonably been produced
previously 5/11/2007 Certified Survey and 10/25/2008 Deed to TRLIA, contains err of law no
Eminent Domain letter or hearing before a hearing of Encroachment.” (Miller letter dated

12/13/2012, second paragraph)

CVFPB Enforcement staff Rebuttal:

The “2007 Certified Survey” referenced in Ms. Miller’s letter is not a certified survey, but rather is
an exhibit (“Exhibit B”) that was prepared for TRLIA’s easement acquisition for ingress and
egress for a portion of land on the waterside of the levee obtained from Mr. Henry P. Smith via a
grant deed (Document No. 2008R-019354 recorded on December 29, 2008). Contrary to Mrs.
Miller’s claims, there was no eminent domain proceedings in obtaining the above identified grant
deed. The easement acquisition for the property on the waterside has no effect to the State
property or the subdivision adjacent to State parcel on the landside. See Figure 1 below for
additional clarification. Furthermore, CVFPB staff asked Mr. Kevin Heeney to review Ms.
Miller’s letters and he has prepared a response memo which is attached as Attachment C.
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Argument #2:

“August 5, 2011 received an Encroachment Violation Letter, August 2011 meeting for
Encroachment Violation Staff told me they own a portion of my parcel, | was told December 2, 2011
by the Honorable Board that the State of California owns a portion of my parcel APN
020171001000. The 2007 Survey and 2008 Deed of TRLIA new evidence and documentation was
not presented to me at the December 2, 2011 CVFPB meeting or November 15 CVFPB meeting.
Staff omitted these documents from all reports to me.” (Miller letter dated 12/13/2012, fourth
paragraph)

CVFPB Enforcement staff Rebuttal:

The Encroachment Violation Notice issued on August 5, 2011 informed Mrs. Miller that private
encroachments were identified and located within State property. At the December 2, 2011
CVFPB meeting, the CVFPB found that private encroachments existed within State property.
Neither CVFPB nor staff has made any statements as claimed by Mrs. Miller alleging that the
State owns private property. The existing fences parallel to the levee thought to represent the
property boundary, were found to be located within State property and did not match the
property boundary as defined in prior recorded deeds and maps, as shown on the Record of
Survey 2011-11 prepared by CTA. The “5/11/2007 Certified Survey and 10/25/2008 Deed to
TRLIA” referenced by Mrs. Miller were not included as part of the Enforcement hearings for the
landside corridor construction because they were not relevant as explained under “Argument 1”
and in Mr. Heeney’s memo (Attachment C).

Argument #3:

“An Article in the Appeal Democrat, Marysville local paper, dated 12/1/2012 asking the County of
Yuba, County Assessor about reimbursement for the property taxes he stated there very well could
be a justification for reimbursement and the Assessors Office will have to take this on a case by
case basis. This will mean my property will be reassessed, my parcel acres will change from
0.4242 Acres to ? And | will lose my Fruit and Walnut vegetation.” (Miller letter dated 12/13/2012,
page 2 of 12, second paragraph).

CVFPB Enforcement staff Rebuttal:

Mrs. Miller’s parcel, referenced by APN 020-171-001, has not and will not change in size from
that which is shown on the Yuba County Assessor’s record documents. The parcel is 66-ft wide
by 280-ft deep, which is approximately 18,480 square feet or 0.4242 acres (as shown on CTA
ROS 2011-11, page 2, Lot 141 of the Yuba Gardens Tract 8 Subdivision). The article
referenced in Mrs. Miller’s letter is attached as Attachment D. Per the article, when Yuba
County Assessor Bruce Stottlemeyer was asked about property owners paying taxes on
property they own, his response was as follows:

“We estimate the value of land by its dimensions as listed on the map”

Angeles Caliso Page 2 of 3
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No documents have been submitted to prove that taxes were paid for property outside of what
was shown on the original Yuba Gardens Subdivision map as APN 020-171-001, reflected on
the property deed and further verified by CTA’s Record of Survey 2011-11.

At Mrs. Miller’s property, the new fence and corridor will be constructed within State property, 8-
feet away from the border of Mrs. Miller’s property and the State’s right-of-way. Behind Mrs.
Miller’s property, the only vegetation impacted by the construction of the corridor is the existing
elderberry shrubs. See Figure 2 below. TRLIA has been in coordination with Department of
Fish and Game and US Army Corps of Engineers to properly transplant the existing elderberry
shrubs within the limits of the corridor.

Proposed 20-ft wide Land owned by CVFPB
O&M corridor | (SSJDD, BK 267 Page 509 O.R. (Parcel 5))
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CVFPB Enforcement Action
No. 2011-272
Resolution No. 2012-05

Figure 2- Drainage plan prepared by GEI

ENFORCEMENT STAFF RECOMMENDATION

After review of the record and the petition, Enforcement staff recommends the CVFPB deny the
petition upon finding that the decision memorialized under Resolution No. 2012-05 was proper.

ATTACHMENTS

A. Reconsideration Petition

Exhibit A: Carol Miller Reconsideration Petition letter dated December 13, 2012
Exhibit B: Carol Miller Reconsideration Petition letter dated January 2, 2013
CVFPB adopted Resolution No. 2012-05 signed November 16, 2012

CTA Memo Response dated January 8, 2013

Marysville Appeal Democrat Article dated December 1, 2012 by Ben Van der Meer
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Project Memo

To:  Angeles Caliso, Central Valley Flood Protection Board
T.R.L.LA. TAC Team

From: Kevin A. Heeney
Date: January 8, 2013

Re: Response to Carol Miller letters dated 12/13/2012 and 01/02/2013

Ms. Millers claims and assumptions are once again incorrect as it relates to our surveying work. | will
attempt to respond to each claim relating to the survey from each letter.

December 13, 2012 letter, second paragraph:
“A portion of my parcel APN 020171001000 is made a part of APN 020010022000...

This statement is not true. Ms. Miller is unfortunately relying on a GIS map (her Exhibit B, page 5 of 13 in

her letter as well as pages 11, 12 and 13) prepared by the County of Yuba. GIS mapping is not a survey.

It is a tool to assist in planning, emergency response and other governmental services. I've attached a full
size plot of the image Ms. Miller captured on page 5 of her letter. Please note the disclaimer at the bottom
that is applied to each printed copy by the County.

“APN 020010022000 is a hidden item attached to 2008 Deed of TRLIA”

The deed Ms. Miller references (Doc. No.2008R-019354) was a grant deed from a Mr. Henry Smith to
TRLIA for a strip of land on the West or water side of the levee. It has absolutely nothing to do with Ms.
Miller's property or any properties on the East or land side of the levee. She consistently refers to the
exhibit plat that was attached as part of this deed as a “Certified Survey”. That is incorrect. While it may
be based upon much of the surveying we have done throughout the area, it is merely an exhibit to assist
those reading the deed description to identify the extent and location of the acquisition.

“APN 020010022000 recorded as Eminent Domain”
While | was not a party to the negotiations with Mr. Smith, it appears as though TRLIA acquired the

property through a grant deed executed by Mr. Smith and not by Final Order of Condemnation which would
be the normal occurrence in an Eminent Domain case.

C:\Users\kheeney. COOPERTHORNEAppData\l.ocal\Microsoft\Windows\Temporary Internet Files\Content. MSO\7AC205BF.tmp
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December 13, 2012 letter, paragraph four:
“this Deed was written from the 5/11 survey and includes a portion of my parcel...”

This statement is not true. The deed clearly identifies the land acquired as being a portion of the land
deeded to Henry P. and Rosemary C. Smith (Book 608, Page 1, Official Records)

December 13, 2012 letter, paragraph 6:
‘the transcript of Meeting of December2, 2011 Kevin Heeney failed to report his 2007 Survey”

My testimony indicated that we had been doing survey and mapping work on the TRLIA projects for over 5
years and again, the “2007 Survey” is nothing more than an exhibit to a deed.

December 13, 2012 letter, paragraph 7:
“my parcel acres will change from .4242 Acres to?”

While | cannot speak for the County Assessor, Ms. Miller's property did not change from a surveying
standpoint. She still owns a parcel that is 66’ by 280’, which is 18,480 square feet or 0.4242 acres.

In closing, | have also examined Ms. Miller's January 2, 2013 letter and her email to Angeles Caliso dated
January 7, 2013. Her arguments related to the “2007 Survey” are the same as in her prior letter and
without merit. As you are aware, our survey work has been through a review by the County Surveyor and
a peer review by Mr. Michael E. Bailey, a licensed land surveyor with Atkins North America, Inc. Ms.
Miller’s reliance on the GIS mapping and her own, continued interpretations of documents is unfortunate.
As the GIS disclaimer states, one should not use that information as a substitute for specific advice from a
licensed professional.

| would again encourage Ms. Miller to retain the services of a licensed surveyor to review our work and
advise her accordingly.

Respectfully submitted,
CTA Engingering & Surveying

NO.5914

§ Exp.12-31-2014 §
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This is to be used for demonstration purposes only

Information on this site is not intended to constitute advice nor is it to be used as a substitute for specific advice fromn a licensed
professional. You should not act (or refrain from acting) based upon information in this site without independently verifying
the information and, as necessary, obtaining professional advice regarding your particular facts and circumstances.
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Tax question pops up on Yuba County levee land

By Ben van der Meer/ADbvandermeer

2012-12-01 23:22:18

After a state board decided about 50 property owners in west Linda
were partially on state-owned land needed for a levee maintenance
road, a question came up: Were those same property owners paying
property taxes, in some cases for decades, when they shouldn't have
been?

The answer, from Yuba County Assessor Bruce Stottlemeyer, is ...
maybe.

Generally, assessments would be made on what county deeds and
maps showed the property lines to be, he said.

"We estimate the value of land by its dimensions as listed on the
map," he said.

State flood-control officials, in conjunction with the Three Rivers
Levee Improvement Authority, determined otherwise after surveying
the area, which encompasses about 50 parcels along Riverside Drive
and Feather River Boulevard, east of the Feather River.

What would be harder to determine, Stottlemeyer said, is how much money those assessments brought
in. Since Proposition 13 in 1978, assessments are based on the value of the property as defined by the
most recent time someone bought it.

That means while some of the 50 or so parcels may be assessed based on a purchase in the 2000s, for
example, others had their value last assessed in the late 1970s, and in some properties have not changed
hands since the 1940s.

In most cases, the amount of property state officials said the owners mistakenly believed they owned is
fairly small in relation to the overall lots, Stottlemeyer said.

"l would just say it's on a case-by-case basis," he said. "There very well could be a justification for
adjustment.”

At least one property owner said his family plans to press the issue.

Philip Miller, whose family has owned a lot on Riverside since the 1940s, said he and his siblings still
contend they're not on state land at all.

TRLIA's survey was of he and his neighbors' parcels but not the state land itself, even though old surveys
of the state land — when it was owned by a railroad — suggest a different property line, he said.

Because his family has paid property taxes on the disputed land, he said, they should own it through
adverse condemnation. If not, he'll be approaching the assessor, he said.

"We will challenge it," he said of the tax assessment, though he laughed when asked if he thinks his family
will receive any reimbursement for taxes already paid. "Probably, those will be donated to the county."

http://www.appeal-democrat.com/common/printer/view.php?db=marysville&id=121513 1/11/2013
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Stottlemeyer said his office only assesses property, so any decision to actually change tax bills would be
up to the county's auditor-controller and/or Board of Supervisors.

Another property owner along the disputed area, Monty Hecker, said he's been told he won't be assessed
on the state land, though his private security firm extends onto a portion of it.

"l was fairly content with how it worked out," said Hecker, who, like others, had disputed the state's survey.
"You can fight something for so long, but we need to get to a point to have protection back here."

CONTACT Ben van der Meer at bvandermeer@appealdemocrat.com or 749-4786. Find him on
Facebook at /ADbvandermeer or on Twitter at @ADbvandermeer.
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