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STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, ROOM 151
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, OF THE CALIFORNIA CODE OF REGULATIONS
REGARDING CHANGES RELATED TO AB 1165

INITIAL STATEMENT OF REASONS

INTRODUCTION

Following on the heels of recent flood protection reform legislation in 2007, the
California Legislature has enacted a new bill, Assembly Bill (AB) 1165, seeking to
"clean-up" a few of the rougher sections of that reform legislation, while simultaneously
making some additional changes to promote the good administration of flood
management. Because of the flurry of activity associated with the flood reform
legislation in 2007, there were some conflicting provisions included in a number of the
different bills. AB 1165 cleaned up these issues. In addition, two other aspects of AB
1165 are also worth noting. First, AB 1165 authorized the California Central Valley
Flood Protection Board (Board) to draft regulations delegating the consideration of
certain encroachment permit applications to the Board's staff. As greater and greater
attention has been focused on the activities of the Board, many have noted that routine
encroachment permit applications are clogging the Board's schedule. With this new
change, these applications can be delegated to staff to handle, permitting the Board to
focus its limited time on matters of important policy, controversial applications, and
issues of enforcement. Second and related to the issue of enforcement, AB 1165 also
gives the Board new enforcement authority to issue "Cease and Desist" orders. These
procedures, modeled after those of the California Coastal Commission, allow the Board





to use the newly granted civil authority on people and entities putting the flood control

system at risk.

Pursuant to the authority vested by California Water Code section 8610.5 and 8709 -
8909.7, the purpose of the proposed rulemaking is to provide the delegated authority
regulations described in these sections of the California Water Code. Section 8610.5
allows the Board to define by regulation the types of encroachments that will not
significantly affect the State Plan of Flood Control. It then states that an evidentiary
hearing is not required for uncontested applications for those types of encroachments.
Essentially, the law is amended to allow the Board’s staff to process and approve minor
encroachments that are code compliant and uncontested without holding a hearing or
obtaining a vote of approval from the Board. Instead, the Board has approved its
standards which are used by staff to approve or deny encroachment applications.
Applicants and Protestants retain the right to request a hearing if unsatisfied with any

staff determination.

The Board’s authorities relevant to enforcement actions are stated in Water Code
sections 8709-8709.7. Here the law states that the Board may delegate to the
Executive Officer the authority to issue a Cease and Desist Order on any person or
public agency threatening any flood control feature under the Board’s jurisdiction, to
enforce any requirement of a permit, or to enforce any requirement of Division 5, Part 4
of the Water Code. It also adds new provisions for the Board to order restoration of a
site. The law also now grants the Superior Court the ability to impose fines on any
person or public agency that violates these provisions of the Water Code. These
regulations are intended to clarify that the Executive Officer and the Board are granted
the authority to issue Cease and Desist Orders to the fullest extent allowable within the
terms of the legislation and when read in the context of the Board’s broad authority
under the Water Code to protect public health and safety from potential threats to the

flood control system.





The proposed rulemaking also makes several substantive and non-substantive changes
in order to make the current regulations consistent with the new legislation. In addition
to making changes related to AB 1165, the purpose of the proposed rulemaking is to
update the regulations to fix typographical errors and omissions, as well as to bring the
regulations into conformance with current Board procedures. Pursuant to the authority
vested by Water Code section 8571, the California Central Valley Flood Protection
Board proposes changes to Division 1 of Title 23 of the California Code of Regulations.
These proposed regulations will implement and interpret Water Code sections 8610.5,
8709-8709.7, and 8710-8723.





The following discussion describes the specific purpose of each section of the proposed
regulations and why they are necessary:

Proposed Amendment to Section 4 (Definitions): This amendment proposes to
change the former title of General Manager to Executive Officer, an unintentional
omission from 2009 updates to these regulations. The amendment also proposes to
define the terms “lawful existing encroachment” and “State Plan of Flood Control” for
use in subsequent sections.

Proposed Amendment to Section 5 (Delegations): This amendment proposes to
implement amendments to Water Code section 8610.5 made pursuant to AB 1165
which allows the Board to delegate by regulation authorities to the Executive Officer to
approve or deny applications for certain types of encroachment permits defined in
paragraph (b) without an evidentiary hearing. It states in paragraph (a) which types of
applications may not be delegated, describes how public notice of applications
approved by the Executive Officer shall be posted on the Board’s website, and how
periodic reports to the Board shall be made. The amendment further describes
delegations to the Executive Officer to authorize activities during emergencies
(paragraph f), to remove or modify encroachments, and to issue Cease and Desist
Orders as described in Article 4.

The types of encroachments that are deemed to not significantly affect the Plan of Flood
Control are listed in this section. They were selected because the design and
construction of these encroachments is described in Article 8 Standards. If an
application for a proposed encroachment demonstrates it is in conformance with these
standards, the encroachment is deemed to not significantly impact the flood control
system. The need for an evidentiary hearing for these routine encroachments is waived
and the decision to approve or deny the application is delegated to the Executive
Officer. Some examples of encroachments that fit this category include: pipelines,
fences, patrol roads, dwellings, structures, and bridges. Examples of encroachments
that can adversely impact the State plan of Flood Control include, dams, levees,
diversion channels, projects that require a variance, and projects that have a protest.

Proposed Amendment to Section 5.1 (Ex Parte Communications): This
amendment proposes to implement and interpret amendments to Water Code section
8578 made pursuant to AB 1165. The legislature initially added Water Code section
8578 pursuant to AB 5, which became effective on January 1, 2008. The Board
enacted regulations in response to AB 5 in order to clarify the statute. Subsequently,
the legislature made amendments to section 8578 pursuant to AB 1165, which became
effective on January 1, 2010. After the passage of AB 1165, the Board’s regulations
contained some inconsistencies with the new legislative amendments to section 8578.
Therefore, this amendment makes changes to the regulations in order to again make
them consistent with State law.

For example, in response to AB 5, the Board’s regulations added a definition of “matters
under the jurisdiction of the board.” However, AB 1165 deleted this language from the
statute. Therefore, this definition has been deleted from the regulations. In addition, in
response to AB 5, the Board’s regulations added definitions regarding when the

4





prohibition against ex parte communications applies. However, AB 1165 added its own
definitions regarding when the prohibition against ex parte communications triggers.
Therefore, this section of the regulations has been revised to make it consistent with the
AB 1165 amendments. Additionally, language has been added clarifying existing law
that communications related to lawsuits filed against the Board, including but not limited
to settlement discussions, are not considered to be ex parte communications.
Participation by appointed Board members in the negotiation and resolution of lawsuits
filed against the Board is desirable for the efficient resolution of the litigation.

Finally, the regulations have been amended to reflect a requirement in section 8578 that
in order for a communication to cease being an ex parte communication, the Board
member must request, in writing, that the communication be placed on the Board’s
official record of the proceeding. Due to a drafting oversight, the regulation currently
only requires that oral disclosure of ex parte communications be made verbally on the
record at one of the Board’s public meetings. To be consistent with the statute, this
section has been amended to require the Board member to request, in writing, that the
Executive Officer include the communication into the record. In addition, to ensure that
the public has access to any ex parte communications prior to a vote on the matter,
provisions have been added to clarify that the disclosure shall be made before the
Board hears the matter that is the subject of the ex parte communication, and the
receipt of any ex parte disclosures shall be stated on the record prior to the Board’s
vote. Provisions have also been added to allow the public to be given an opportunity to
review any such disclosure upon request and provide public testimony regarding the
disclosure prior to the Board'’s vote.

Proposed Amendment to Section 9 (Acknowledgement of Receipt, Completeness
of Applications, and Notice to Contiguous Landowners): This amendment
proposes to change the timing that the Board sends notices of proposed applications for
encroachment permits to landowners of properties adjacent to the proposed
encroachment project so that the regulations are consistent with current Board
encroachment permit application procedure. New applications must be deemed
complete by the Board prior to forwarding copies to adjacent landowners to ensure that
only complete and accurate information is delivered.

Proposed Amendment to Section 10 (Environmental Review): This amendment
proposes to change the former title of General Manager to Executive Officer, an
unintentional omission from 2009 updates to these regulations.

Proposed Amendment to Section 11 (Variances): This amendment proposes to
change the former title of General Manager to Executive Officer, an unintentional
omission from 2009 updates to these regulations. Secondly, it specifies that variances
apply to the Standards in Article 8 and not to the entire body of the regulations. Lastly,
it grants the Executive Officer the authority to grant temporary variances to allow work
during the flood season.

Proposed Amendment to Section 12 (Protests): This amendment proposes to clarify
the use of “days” in paragraph (3) to mean calendar days.





Proposed Amendment to Section 13 (Evidentiary Hearings): This amendment
proposes to exclude the need for evidentiary hearings to be conducted on matters
issuance of a permit to those that have been delegated to the Executive Officer
pursuant to Section 5. Secondly, this amendment clarifies the use of “days” in
paragraphs (g) and (h) to mean calendar days. Lastly, this amendment corrects a
typographical error in paragraph (f).

Proposed Amendment to Section 14 (Board Decision): This amendment proposes
to clarify the use of “days” in paragraph (a) to mean calendar days.

Proposed Amendment to Section 16 (Permit Conditions): This amendment
proposes to change the former title of General Manager to Executive Officer, an
unintentional omission from 2009 updates to these regulations.

Proposed Amendment to Section 17 (Emergencies): This amendment proposes to
change the former title of General Manager to Executive Officer, an unintentional
omission from 2009 updates to these regulations. It also proposes to clarify the use of
“days” in paragraph (d) to mean calendar days.

Proposed renaming of Article 4 Enforcement Proceedings to Article 4
Enforcement Actions: The amendment proposes to rename the title of Article 4 to
“‘Enforcement Actions” to describe all of the enforcement tools the State can use in
addition to hearing proceedings in enforcing its regulations.

Proposed Replacement of existing Section 20 (Initiation) with New Section 20
(Purpose and Authority): This amendment explains the authority the Board is given
under the Water Code to enforce standards on flood control works and gives examples
of actions it can take in enforcement.

Proposed Replacement of existing Section 21 (Hearing) with New Section 21
(Maintenance Activities): The purpose of this amendment is to explain the
circumstances when removal of abandoned property is necessary in the performance of
levee maintenance activities. “Abandoned property” shall mean any structure, material,
or object that appears to a reasonable person to have been discarded, cast aside,
dumped, neglected, vacated, or left unoccupied. Abandoned property, such as refuse,
vegetation, or structures such as stairs, fences, or boat docks that have fallen into a
state of disrepair, has become an issue of concern along the levees and is a threat to
public safety because it can encourage rodent infestation and float away as debris. The
levee maintaining agencies need a simple notification process to efficiently abate
abandoned property so they can mow, repair, and maintain the levee embankment.

Proposed Replacement of existing Section 22 (Board Decision) with New Section
22 (Emergency Impairment Response Authority): The purpose of this section is to
explain the circumstances when the Executive Officer may immediately order the
removal of encroachments during emergencies without the delay of a hearing.

Proposed Addition of New Section 23 (Notice of Violation): The purpose of this
section is to define the procedures for issuing a notice of violation to prevent or correct
activities that impair the flood control system. The Notice of Violation is an
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administrative enforcement tool and it is the first step in enforcement actions. Itis
meant to inform a respondent that a violation exists on their property and that voluntary
requested to avoid future penalty. The Notice of Volation procedure is also intended to
clarify the notice required by Water Code section 8709.5(b) before the Executive Officer
can initiate a Cease and Desist Order. This section also clarifies the conditions that
may be placed on a Notice of Violation, and defines “unreasonable impact on public
safety” as used in Water Code section 8709.5(c). This section is intended to give the
Executive Officer the necessary tools to protect the public from threats to health and
safety, such as threats of structural failure of a levee, flooding, channel obstructions,
floating debris, or other adverse impacts to any adopted plan of flood control.

Proposed Addition of New Section 24 (Cease and Desist Orders Issued by the
Executive Officer): The purpose of this section is to define the procedures for the
Executive Officer to issue a Cease and Desist Order to avoid unreasonable impacts on
public safety. It defines the slight differences described in Water Code section 8709.5
between a Cease and Desist Order issued by the Executive Officer versus one issued
by the Board. The key differences are the Executive Officer must be acting to prevent
an impact on public safety, as defined in new section 23 of these proposed regulations,
and cannot revoke an existing permit or require restoration unless ordered by the
Board. The Cease and Desist Order is the second step in enforcement actions and can
result in penalties, if ignored.

Proposed Addition of New Section 25 (Cease and Desist Order Board Hearing
Procedures): The purpose of this section is to define the procedures for conducting a
Cease and Desist hearing before the Board. These procedures are for the benefit of
the Board, its staff, and the public to understand the evidentiary hearing process for
enforcement actions. The process is generally the same as that used for permitting
evidentiary hearings for simplicity and familiarity. When the hearing is concluded, the
Board can make an immediate decision based on the documents presented or take the
matter under consideration at a subsequent meeting. Interpretation of the previous
regulations misled some readers to think that all enforcement decisions needed to be
made at a subsequent meeting, which would delay action to resolve impacts on public
safety.

Proposed Addition of New Section 26 (Permit Revocation): The purpose of this
section is to define the procedures for revoking a previously issued permit. It also lists
the reasons why a permit may be revoked. This section will organize and define the
Board'’s ability to revoke a permit, using sound decision-making based on supporting
evidence, and reduce the public’s perception that the permits are irrevocable.

Proposed Addition of New Section 27 (Nuisance and Civil Penalty Provisions):
The purpose of this section is to highlight the fines that may be ordered through a civil
suit for violation of the Board’s regulations in order to make the public aware of financial
consequence of committing a violation.

Proposed Deletion of Former Section 21 Hearing: This section was deleted because
it was replaced by new section 25 Cease and Desist Order Board Hearing Procedures.
The former regulations focused only on hearings as a tool for enforcement. The new
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regulations have administrative actions that can be taken to attempt to resolve the
violation before a hearing is necessary.

Proposed Deletion of Former Section 22 Board Decision: This section was deleted
because it was replaced by new section 25 Cease and Desist Order Board Hearing
Procedures. The former regulations misled some readers to think a decision could not
be made immediately following an enforcement hearing. This led to delays to order the
removal of threats to public safety. The new regulations clarify that the Board may
make a decision immediately following a hearing to allow swift orders to correct public
safety concerns.

Proposed Changes and Renumbering of Section 23 to Section 28
Reconsideration: This section was revised to better define reconsideration as a
process to be used to remedy errors and not as an appeals process for rehearing an
item a second time. As it was previously written, some readers assumed that a Board
decision was not in effect until after the reconsideration period of 30 days had expired.

Proposed Amendment to Section 103 (Notices and Hearings): This amendment
proposes to clarify the use of “days” to mean calendar days.

Proposed Amendment to Section 109 (Right of Review of Delegated Authority):
This amendment proposes to reference review rights of persons or public agencies to
the procedures described in Section 110 (Review Procedures).

Proposed Amendment to Section 110 (Review Procedures): This amendment
proposes to change the former title of General Manager to Executive Officer, an
unintentional omission from 2009 updates to these regulations.

Proposed Amendment to Appendix A (Acceptance of a Permit): This amendment
proposes to clarify the use of “days” to mean calendar days, extends the time period to
14 calendar days (two weeks), and updates the Board’s mailing address.

Proposed Amendment to Appendix A (Sample Permit): This amendment proposes
to clarify the use of “days” to mean calendar days, and to remove sample permit
language now included as a “Special Condition” in all permits.





SPECIAL CONSIDERATIONS:

A rulemaking agency must find that no alternative would be more effective in carrying
out the purpose for which a regulation is proposed, or would be as effective as, and less
burdensome to, affected private persons than the adopted regulation. The Board held a
public meeting on January 28, 2011 for interested persons prior to the drafting of this
Initial Statement of Reasons. The Board considered and incorporated, where
appropriate, the suggestions made during that public meeting. No alternative proposed
by interested persons, or otherwise considered by the Board, has been determined to
be either more effective in carrying out the purpose for which the regulations are
proposed, or as effective as, or less burdensome to affected private persons.

A rulemaking agency must also do the following:

1) Determine whether the proposed regulation "may have," or "will not have" a
significant, statewide adverse impact directly affecting business. The agency
must solicit alternatives if it "'may have™;

2) Describe the potential cost impact of a proposed regulation on a
representative private person or business, if known;

3) Assess whether and to what extent the proposed regulation will create or
eliminate jobs or businesses;

4) Find that any business reporting requirement is necessary for the public
health, safety, or welfare; and

5) State whether a proposed regulation affects small business.

Discussion:

The proposed regulations primarily clarify new laws imposed on the Board by
new legislation effective January 1, 2010 (AB 1165). Most of the amendments do not
impose any new requirements upon private persons or businesses, but rather the Board
and its staff. Section 5 describes the permitting authorities delegated by the Board to
the Executive Officer. Sections 20 through 27 describe the enforcement actions the
Board may take to enforce its regulations. These enforcement actions can be issued to
private persons or businesses. If a person or entity is ordered to comply with State
flood control regulations, it can result in a potential cost to the person or entity of up to
tens of thousands of dollars. These costs could include removal of an encroachment on
a levee and restoration of any damage. However, the benefit to the State and the public
of the flood control system and its levees is in the billions of dollars. According to the
U.S. Army Corps of Engineers Post Flood Damage assessment, the California Central
Valley flood control system prevented $22 billion in damages during the January 1997
El Nino storms. Levees protect homes, businesses, and communities from loss of life
and property due to flooding. Therefore, the enforcement of flood control regulations is
necessary for public health, safety and welfare. The proposed regulations will result in a
net benefit to protect California’s jobs and small business from flood losses.






STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 2, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING DELEGATIONS AND GENERAL CLEANUP

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 2, Sections 4 and 5, to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 2. Definitions and Delegations

8§ 4. Definitions.

(p) General-Manager—Executive Officer. “General Manager” “Executive Officer” means the
person appointed by the board pursuant to Water Code section 8581 for that purpose.

(r) “Lawful existing encroachment.” as used in Water Code section 8709.4(a), shall mean an
encroachment for which the board has previously issued a valid permit or otherwise authorized
by written instrument approved by the board.

[Re-number subsequent subsections]

(i1) State Plan of Flood Control. “State Plan of Flood Control” shall have the same meaning as
defined in subdivisions (e) and (j) of section 5096.805 of the Public Resources Code, including
the state and federal flood control works, lands, programs, plans, conditions, and mode of
maintenance and operations of the Sacramento River Flood Control Project described in Section
8350 of the Water Code, and of flood control projects in the Sacramento River and San Joaquin
River watersheds authorized pursuant to Article 2 (commencing with Section 12648) of Chapter






2 of Part 6 of Division 6 of the Water Code for which the board or the department has provided
the assurances of nonfederal cooperation to the United States.

(Hj]) Stream. “Stream” means...[no substantive changes to text]
(Hkk) Top of Bank. “Top of bank” means...[no substantive changes to text]

(kkll) Toe of Bank. “Toe of bank” means...[no substantive changes to text]

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 8361, 8370, 8521, 8522,
8523, 8581, 8608, 8630, 8709 and 8710, Water Code. Government Code Section 65007. Public
Resources Code 5096.805.

§ 5. Delegations.

(a) For the purposes of this division, all permitting duties of the board,_including but not limited
to the review and approval of encroachment permit applications, are hereby delegated to the
Executive Officer, with the exception of the following:
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(1) Permits or other approvals that significantly affect any element of the State Plan of Flood
Control or other adopted plan of flood control. Encroachments that do not significantly

affect any element of the State Plan of Flood Control or other adopted plan of flood control
are defined in subsection (b).

(2) Permits or other approvals for which the board has not received written comments from
the U.S. Army Corps of Engineers pursuant to 33 C.F.R. section 208.10 or for which
approval is required by the South Pacific Division or Headquarters of the U.S. Army Corps
of Engineers, where the U.S. Army Corps of Engineers has jurisdiction.

(3) Permits or other approvals which may create, in the judgment of the Executive Officer or
Chief Engineer, more than a de minimus hydraulic impact to an adopted plan of flood
control, including, for example, an increase in water surface elevation, a reduction of
adequate freeboard, inability to convey design discharge, alteration of flow velocities or
directions, increased scour, or expansion of the geographical floodplain or floodway
inundation.

(4) Permits or other approvals which may have, in the judgment of the Executive Officer or
Chief Engineer, adverse geotechnical impacts to an adopted plan of flood control, including
but not limited to increases in under seepage or through seepage, slope-stability issues,






increased phreatic pressures, and static or dynamic loading that exceed recommended
thresholds.

(5) Permits or other approvals for which a formal written protest has been filed pursuant to
Section 12.

(6) Permits or other approvals which require a variance, as defined in Section 11.

)(7) Permits or other approvals which, in the judgment of the Executive Officer, may be
Scontroversial, based on substantial public concern, or for which the Executive Officer has
received substantial negative public comment.

£3)(8) Permits or other approvals which, in the judgment of the Executive Officer, may
involveing significant policy considerations.

43}(9) Permits or other approvals requiring the preparation of an environmental impact report
by the board.

{5)(10) Permits or other approvals involving residential developments, as defined in Section
113.

£6)(11) Permits or other approvals involving surface mining, except extensions of time for
existing operations.

(b) Subject to subsection (a) the following types of encroachment permits, when in compliance
with this division and the board’s obligations to the U.S. Army Corps of Engineers, do not
significantly affect any element of the State Plan of Flood Control or other adopted plan of flood
control and are delegated to the Executive Officer for review and approval:

(1) Pipelines, conduits, and overhead utilities;

(2) Irrigation and drainage ditches:

(3) Septic systems:

(4) Retaining walls;

(5) Fences and gates;

(6) Private, non-commercial boating facilities;

(7) Water wells;

(8) Patrol roads and access ramps;

(9) Orchards, landscaping, and vegetation:;






(10) Bicycle, pedestrian and equestrian trails;

(11) Stairs and steps;

(12) Replacement of an existing permitted encroachment without an increase in scope or
size;

(13) Above ground encroachments installed more than fifteen (15) feet landward of the
landside levee toe.

(c) For all encroachment permit applications delegated to the Executive Officer pursuant to
subsections (a) and (b) above, a short summary of the project and the proposed action on the
permit shall be posted on the board’s website for thirty calendar (30) days prior to approval of
the permit. During this posting period the public may provide the Executive Officer with
comments on the proposed action. The Executive Officer shall not be required to respond to
such comments or change the proposed action based upon such comments.

(d) The Executive Officer shall make periodic reports to the board regarding encroachment
permit applications acted upon pursuant to the delegated authority in subsection (a).

{b}(e) The Executive Officer shall have authority to approve notices of exemption, initial studies
and negative declarations, notices of preparation, requests for shortened review, and notices of
determination prepared pursuant to CEQA. The Executive Officer may conduct public hearings
on any matter identified in this subsection. The Executive Officer may distribute draft
environmental impact reports.

(f) The Executive Officer may authorize or direct work and approve permits or other matters in
response to emergencies or situations that present an imminent threat to public safety in
accordance with Section 17.

(a) The board delegates to the Executive Officer the authority to take action to remove or modify
encroachments on levees, channels, and other flood control works pursuant to Water Code
section 8709.4(c) and the authority to issue Cease and Desist Orders pursuant to Water Code
section 8709.5(a) in the manner described in article 4 of this division.

(h) The board may, by resolution or written agreement, delegate other duties and responsibilities
to the Executive Officer, the Director of the department, or others, with the authority to re-
delegate.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8581, 8610.5, and 8710,
Water Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 2.5, OF THE CALIFORNIA CODE OF
REGULATIONS
REGARDING EX PARTE COMMUNICATIONS

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 2.5, Section 5.1, to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 2.5. Ex Parte Communications

§ 5.1. Ex Parte Communications.

(a) Board members shall not participate in ex parte communications with any person or
organization with an interest in board decisions who intends to influence the decision of a board
member on a matter before the board, nor such person’s or organization’s representative, except
that communications with a staff member of the board acting in his or her official capacity are
excluded from this prohibition. If, however, an ex parte communication occurs, the board
member shall notify the interested party that a full disclosure of the ex parte communication shall
be entered in the board’s record, as provided herein. “Interested party,” for purposes of this
section, shall mean the person making the ex parte communication.

(b) “Ex parte communication”s, means any oral or written communication outside of a noticed

board meeting excluding-a-staff-member-of-the beard-acting-in-his-or-her-official
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commuhication-on-the-record-regarding any of the following:
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(1) Matters-forwhich-aAn application for a permit that has been submitted to the board
and has been determined to be complete by the Executive Officer:

(2) Enforcement actions, after the Executive Officer issues a notice of violation; and

(3) Any other quasi-judicial matter for which board action is required and after the matter
has been placed on the board’s agenda and notice of the meeting has been provided
pursuant to Section 11125 of the Government Code.

It shall not mean quasi-legislative actions, including topics of general concern which are not
related to a specific application, such as the adoption of an overall policy regarding flood
protection or general policy concerns which may be raised at task force, subcommittee, or other
meetings. Fer-enforcementact i i ibiti

mats-a-netice-ofviolation-whicheveris-seener. After the board votes on a matter listed in this
subsection-apphication and the thirty (30) calendar day time period for reconsideration pursuant
to section 283 of these regulations has expired and no petition for reconsideration has been
submitted, the-matter-communications regarding the matter areis no longer-a—“matter-underthe
beard’sjurisdietion_“ex parte communications.” “Ex parte communication” shall also not
include communications related to lawsuits filed against the board, including, but not limited to,
settlement discussions.

(c) “Procedural matters” include, but are not limited to, communications regarding the schedule,
location, or format for hearings, filing dates, identity of parties, and other such non-substantive
information.

(d) When the ex parte rules of this section attach, a board member may only take a field trip
with a party to the matter or that party’s representative to the site of a proposed project or a
pending enforcement action if ten (10) calendar days’ advance public notice is given stating the
time, location, and intended scope of the field trip.

(e) If disclosure of an ex parte communication is required, such disclosure shall be made as
follows:

(1) Any required disclosure under this section shall occur prior to er-at-the-same time
that the board eensidershears the matter that is the subject of the ex parte communication.
If any disclosures have been made, either the board member receiving the ex parte






communication or the Executive Officer shall state on the record prior to the board’s vote
on the matter that ex parte communications have been received. Upon request, the public
shall be given an opportunity to review any such disclosure and provide public testimony
regarding the disclosure prior to the board’s vote.

£-(2) Compliance with the disclosure requirement regarding the receipt of a written ex
parte communication shall be accomplished by having the recipient board member, or the
person who engaged in the communication with the board member, send a copy of the
written communication and any response to the communication to the Executive Officer
for inclusion into the record of the matter that is the subject of the ex parte
communication. “Written ex parte communication” shall mean a communication in any
written form, including, but not limited to, electronic mail, handwritten note, or type-
written document.

{g}(3) Compliance with the disclosure requirement regarding the receipt of an oral ex
parte communication shall be accomplished by having the recipient board member, or the
person who engaged in the communlcatlon with the board member er%her—summarr%e—the

eensreereel—b%thebearerer—submlt a memorandum written request to the Executlve

Officer for inclusion of the communication into the record of the matter that is the subject
of the ex parte communication._The written request to the Executive Officer may be by
any written means, including, but not limited to, electronic mail. The oral summary and
written request shall include the substance of the communication, any response by the
recipient board member, and the identity of each person from whom the recipient board
member received the communication.

(f)_Once paragraph (&) is complied with, the communication ceases to be an ex parte
communication.

Note: Authority cited: Section 8571, Water Code. Reference: Section 8578, Water Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 3, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING GENERAL CLEANUP

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 3, Sections 9, 10, 11, 12, 13, 14, 16 and 17 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 3. Application Procedures

8 9. Acknowledgement of Receipt, Completeness of Applications, and Notice to Contiguous
Landowners.

(a) The board shall acknowledge receipt of all applications in writing within ten (10) working
days of receipt.

(eb) Within thirty (30) calendar days of receipt of an application, the board shall determine
whether the application is complete and notify the applicant, or the applicant’s agent, of its
determination and any need for additional information.

(dc) Applications shall be deemed received and complete either when the applicant supplies the
requested additional information or, if no additional information is requested, thirty (30) calendar
days after the receipt of the application by the board.





(bd) Once the application is deemed complete, Fthe board shall send a notice of the pending
application and its content to each adjacent landowner identified by the applicant-within-ten-(10}

wpotldredoe ol vace vl o e asn e o

§ 10. Environmental Review.

(a) Each application shall be evaluated by an environmental review committee appointed by the
General-Manager-Executive Officer, to review the environmental aspects of the application and
to make recommendations with respect to compliance with the California Environmental Quality
Act, Public Resources Code section 21000 et seq. (“CEQA”) and the CEQA Guidelines, Title 14,
California Code of Regulations, section 15000 et seq. The recommendations may include
proposals for mitigation to avoid significant effects on the environment.

NOTE: Authority cited: Section 21082, Public Resources Code; and Section 8571, Water Code.
Reference: Sections 21082 and 21089, Public Resources Code; and Sections 8608 and 8710,
Water Code.

8§ 11. Variances.

(@) An application for an encroachment permit for a use that is not consistent with the board’s
standards as outlined in-this-division in Article 8 requires a variance approved by the board.

(b) When approval of an encroachment requires a variance, the applicant must clearly state in the
application why compliance with the board’s standards is infeasible or not appropriate.

(c) The General-Manager Executive Officer or Chief Engineer may grant temporary variances to
allow work during the flood season (See Table 8.1).

(d) Where the General-Manager Executive Officer finds in a particular situation that there is no
legitimate reason for the application of one of the board’s standards, the General-Manager
Executive Officer may waive any such standard for that situation.

NOTE: Authority cited: Section 8571, Water Code. Reference: Section 8710, Water Code.

§ 12. Protests.

Protests to permit applications may be submitted by any interested party. For the purpose of the
section, the term “interested party” means a party who has a legally recognizable private or
public interest. Protests must be submitted in writing. Each protest must include:

(1) The name, address, and telephone number of the protestant;
(2) A clear statement of the protestant’s objections; and

(3) An explanation of how the protestant will be adversely affected by the proposed project.
Within ten (10) calendar days of receipt of a protest, the board shall mail a copy of the protest to





the applicant. Protests must be based solely upon flood control concerns or, where the board is
acting as lead agency under CEQA, environmental concerns.

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 8571 and 8710, Water
Code; and Section 21092, Public Resources Code.

§ 13. Evidentiary Hearings.

(a) Except where approval of permits has been delegated to the Executive Officer pursuant to
section 5, Aan evidentiary hearing shall be held for any matter that requires the issuance of a
permit.

() If the President designates a hearing officer, the hearing officer shall draft proposed findings and a
proposed decision. The proposed findings and proposed decision, along with any evidence admitted at
the hearing, shall be transmitted to the board as soon as reasonably possible following the hearing. The
board shall consider the hearing officer’s proposed findings and proposed decision at the next available
board meeting following the hearing officer’s proposed decision. The decision on the matter shall not
become final until the board approves or rejects the hearing officer’s proposed decision. The board’s
review of the hearing officer’s proposed decision does #ernot re-open the hearing and no new evidence
shall be submitted unless allowed by the President.

(9) Written notice of the hearing shall be provided to the applicant at least ten (10) calendar days
prior to the date of the hearing. The notice shall include the following:

(1) The name and number assigned to the application, if any;
(2) A description of the application and its proposed location;
(3) The date, time, and place at which the hearing will be held;

(4) A statement that the hearing will be governed by this Article, and that a copy of the
governing procedures will be provided to the applicant upon request;

(5) A statement that Chapter 5 of the Administrative Procedure Act (commencing with
section 11500) shall not apply to the proceeding; and

(6) A statement that if the applicant or any of the applicant’s witnesses do not proficiently
speak or understand English, the applicant may request language assistance by contacting
the board and making such request within a reasonable amount of time prior to the
hearing to allow appropriate arrangements to be made. The President or appointed
hearing officer may direct the applicant to pay for the cost of the interpreter based upon
an equitable consideration of all the circumstances of each case, such as the ability of the
party in need of the interpreter to pay.





(h) Applicants shall be notified of the staff recommendations on the application at least seven (7)
calendar days prior to the hearing, unless this period is waived by the applicant. Adjacent
landowners shall also be notified of staff recommendations at least seven (7) calendar days prior
to the hearing if they have responded in writing to the notice sent pursuant to section 9(b) of this
article. Protestants shall be notified of the staff recommendations at least seven (7) calendar days
prior to the hearing.

NOTE: Authority cited: Section 8571, Water Code; and Section 11400.20, Government Code.
Reference: Sections 6253, 11125 and 11425.10, Government Code; and Sections 8710, 8730.2,
8731, 8732, 8732.5, 8734 and 8735, Water Code.

§ 14. Board Decision.
() The board shall act upon applications within the following time limits:

(1) When the board is the lead agency pursuant to CEQA and an environmental impact
report is prepared, it shall approve or disapprove a project within six months from the
date of the certification of the environmental impact report.

(2) When the board is the lead agency and a negative declaration is adopted or if the
project is exempt from CEQA, the board shall approve or disapprove a project within
three months from the date of the adoption of the negative declaration.

(3) When the board is a responsible agency for a project that has been approved by the
lead agency, it shall either approve or disapprove the project within whichever is the
longer:

(A) Within one-hundred—eighty (180) calendar days of the date on which the lead
agency has approved the project; or

(B) Within one-hundred—eighty (180) calendar days of the date on which the
application is deemed complete.

(b) Applicants may waive the requirement that applications be acted upon within such periods.
Waivers must be in writing or expressed on the record at a hearing.

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 65950 and 65952,
Government Code; and Section 8730.1, Water Code.

8§ 16. Permit Conditions.

(m) If any of the work does not conform to the conditions of the permit, the permittee, upon the
order of the General-Manager Executive Officer or Chief Engineer, shall, in the manner
prescribed, be responsible for the cost and expense to remove, alter, relocate, or reconstruct all or
any part of the work.






NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 21002, 21081 and
21081.6, Public Resources Code; Sections 8608 and 8710, Water Code; Title 33, Code of
Federal Regulations, Section 208.10.

§ 17. Emergencies.
(a) Any existing levee, conforming existing encroachment, or permitted encroachment may be
protected or strengthened in case of emergency during flood season, as specified in section 112,

where there is imminent danger of injury to persons, loss of life, or destruction of property.

(b) Any person conducting emergency work shall immediately notify the local maintaining
agency and the board through the General-Manager Executive Officer or Chief Engineer.

(c) For the purpose of this section, the term “emergency” includes any lawfully declared
emergency, or any circumstance determined to be an emergency by the General-Manager
Executive Officer or Chief Engineer.

(d) In an emergency, the General-Manager Executive Officer may issue a temporary permit. A
completed application with proper plans, cross sections, completed environmental assessment
questionnaire, and any other necessary information required by section 8 of this article must be
submitted to the board within thirty (30) calendar days following the date of the commencement
of emergency work.

(e) All emergency work is subject to subsequent approval of the board, and the board may
require its removal or alteration if not approved.

(F) The board or the General-Manager Executive Officer may impose reasonable conditions,
pursuant to section 16, on its approval of any emergency work.

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 8715,
8716, 8717 and 8718, Water Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
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DIVISION 1, CHAPTER 1, ARTICLE 4, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING ENFORCEMENT ACTIONS

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Modify Article 4, Sections 20, 21 and 22 to read as follows:

CALIFORNIA CODE OF REGULATIONS
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Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 4. Enforcement Preceedings Actions






8 20. Purpose and Authority.

(a) The board has authority pursuant to the Water Code to require permits and enforce standards
for the erection, maintenance, and operation of levees, channels, and other flood control works
within its jurisdiction, including, but not limited to, standards for encroachments, construction,
vegetation, and erosion control measures. In addition, the board has enforcement authority under
Water Code sections 8709.5 and 8709.6 to issue Cease and Desist Orders, the violation of which
may subject the violator to fines or penalties pursuant to Water Code section 8709.7.

(b) Examples of enforcement actions available to the board include administrative and civil
actions, such as the following:

(1) Notice of Violation:;

(2) Cease and Desist Order;

(3) Restoration Order;

(4) Permit revocation;

(5) The commencement of a civil lawsuit, including civil penalties.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8615, 8617, 8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.






§ 21. Maintenance Activities.

(@) In the performance of maintenance activities as defined in section 4(u), the department, local
maintaining agency, or designated representatives of the board may remove unpermitted
abandoned property that interferes with maintenance or inspections after notification by the
Executive Officer as described in subsection (b).

(b) Prior to any removal allowed under (a), the Executive Officer shall notify the landowner or
owner of the unpermitted abandoned property by one of the following methods: in person,
phone, e-mail, or U.S. mail. If the landowner or owner of the abandoned property cannot be
located after reasonable efforts, a notice may be posted on the property for a minimum of five (5)
calendar days prior to removal. The posted notice shall be clearly visible, shall provide a board
contact name, phone number, e-mail address, and mailing address, and shall state that the owner






may contact the board to object to such removal. The notice shall also state the date by which
removal will occur if no objection is made.

(c) If atimely objection is made, no removal shall take place until the Executive Officer has
provided the objector a reasonable opportunity to present reasons why the items should not be
removed. The Executive Officer shall provide a written decision, which may be reviewed by the
board pursuant to section 110.

(d) For purposes of this section, “abandoned property” shall mean any structure, material, or
object that appears to a reasonable person to have been discarded, cast aside, dumped, neglected,
vacated, or left unoccupied. Examples of abandoned property may include, but are not limited
to, the following: refuse, vegetation, or structures such as stairs, fences, or boat docks that have
fallen into a state of disrepair.

(e) Nothing in this section is intended to remove any authority already vested in the department
or any local maintaining entity in the performance of maintenance activities.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8615, 8617, 8704, 8708, 8709, 8709.4, 8710, and 8719, Water Code.






8 22. Emergency Impairment Response Authority.

(a) In addition to the emergency authority in section 17, the Executive Officer is delegated the
authority to authorize or order the removal or modification of permitted or unpermitted
encroachments on levees, channels, and other flood control works that present an imminent
threat to public health and safety without prior notice, order, or hearing.

(b) The Executive Officer shall attempt to give the landowner or owner of the encroachment
prior notice when possible, and shall only take such actions as are reasonably necessary to abate
the immediate threat to public health and safety.

(c) The Executive Officer shall report any action taken pursuant to this section to the board at
the first reasonably available opportunity.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.

§ 23. Notice of Violation.

(a) An enforcement investigation may be conducted when board staff is aware of activities that
may impair the flood control system, or any activity that may constitute a violation pursuant to
subsection (b). An enforcement investigation may include, but is not limited to, document
review, site visits, interviews, and public agency input to determine if violations under the
jurisdiction of the board exist.






(b) If the Executive Officer believes that the results of an enforcement investigation so warrant,
the Executive Officer may institute an administrative enforcement action pursuant to Water Code
section 8709.5 by giving a Notice of Violation to the landowner, person, or public agency
(referred to hereafter as the “respondent”) that is responsible for any activity described in Water
Code section 8709.5(a), including but not limited to, the following:

(1) Undertaking or threatening to undertake any activity that may encroach on levees,
channels, or other flood control works under the jurisdiction of the board:;

(2) Owning, undertaking, or maintaining any work in violation of or inconsistent with any
condition of any permit previously issued by or subject to the jurisdiction of the board:;
or

(3) Any violation of any requirement in Part 4 of Division 5 of the Water Code, including
but not limited to:

(i) Owning, undertaking, or maintaining any work that requires a permit or other
approval from the board without securing such permit or approval;

(ii) Owning, undertaking, or maintaining any work in violation of Title 23, Division 1
of the California Code of Requlations; or

(iii) Owning, undertaking, or maintaining any work that is inconsistent with applicable
federal requlations where the board has signed assurances with the U.S. Army
Corps of Engineers that it will comply with such requlations.

(c) The Notice of Violation shall be given in the manner set forth in Water Code section
8709.5(b) and shall state:

(1) A description of the work subject to enforcement;

(2) Any corrective action that the Executive Officer determines may be necessary to avoid
an unreasonable impact on public safety. “Unreasonable impact on public safety” shall
mean as defined in subsection (d), below;

(3) The deadline to complete corrective action or otherwise respond to the notice;

(4) Staff contact name, address, and phone number; and

(5) A statement alerting the respondent that the described work or activity shall
immediately cease or the respondent may receive a Cease and Desist Order, the
violation of which may subject the respondent to fines or penalties.






File copies of the written confirmation or notice shall be provided to the local levee maintaining
agency and the levee inspector. Failure to provide copies of the notice to the local maintaining
agency and the levee inspector shall not be grounds for invalidating the Notice of Violation.

(d) “Unreasonable impact on public safety” shall mean a threat of structural failure of the levee,
flooding, channel obstructions, floating debris which may constitute a public safety risk, or other
adverse impact on any adopted plan of flood control. Conditions imposed in the Notice of
Violation or Cease and Desist Order that are necessary to avoid an unreasonable impact on
public safety may include, for example, removal of the encroachment, the addition of fill
material, the erection of barricades, and/or the compliance with board standards and permit
conditions.

(e) _Upon request by the respondent, the Executive Officer or designee shall conduct a meeting

or an inspection to determine if actions taken by the respondent are in compliance with a Notice
of Violation. If the Executive Officer or designee determines that no further action is necessary
or appropriate, the respondent shall be notified that the file is closed.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.

8 24. Cease and Desist Orders Issued by the Executive Officer.

(2) The Executive Officer may issue a Cease and Desist Order pursuant to Water Code section
8709.5 if the Executive Officer determines that any of the criteria of section 23(b) have been met
and the respondent fails to respond to the Notice of Violation in a satisfactory manner.

(b) “Satisfactory manner,” as used in Water Code section 8709.5(b), shall mean a response
which is made in the manner and within the deadline for compliance specified in the Notice of
Violation, or within thirty (30) calendar days if no deadline is given, and that meets the

following:

(1) Provides information sufficient to convince the Executive Officer that the activity
specified in the notice does not meet the criteria of section 23(b); or

(2) Provides information sufficient to convince the Executive Officer that the person or
agency to whom the notice was directed is not the landowner and/or is not responsible
for the violation; or

(3) Provides information sufficient to convince the Executive Officer that the respondent
has complied with all conditions and directives of the Notice of Violation and that no
further action is necessary or appropriate.

(c) The Cease and Desist Order shall specify the action that must be taken by the respondent, if
any, which may include, but is not limited to:






(1) Removal of the work;

(2) Alteration of the work;

(3) Filing an application for a permit pursuant to this division;

(4) Other terms and conditions the Executive Officer may determine to be necessary to
avoid an unreasonable impact on public safety, as defined in section 23, above,
including but not limited to inspection by the board or its authorized representatives:

(5) An order that if the respondent does not comply with the decision within a specified
amount of time, the board, local maintaining agency, authorized representatives of the
board, or a contractor hired by the board may take abatement actions, such as physical
removal, and the board may recover any costs incurred from the respondent;

(6) An order requiring the respondent to file data as requested by the board or its
authorized representatives.

(d) Pursuant to Water Code section 8709.5, the Executive Officer does not have the authority to
issue a Cease and Desist Order that does the following:

(1) Imposes conditions other than those necessary to avoid an unreasonable impact on
public safety, as defined in section 23, above. If the order contains any valid
conditions, the order and all valid conditions shall remain in full force and effect; or

(2) Revokes a previously issued permit; or

(3) Requires restoration. The term “restoration,” as used in Water Code section 8709.6(d),
means work in excess of that required to eliminate an unreasonable impact on public
safety as defined in section 23, above, including, for example, work to re-establish an
area to the condition it was in prior to the installation of an encroachment or other
work. The term “restoration” shall also include environmental restoration work to re-
create habitat lost by the construction of the encroachment.

If restoration is required, only the board may issue a Cease and Desist Order after a public
hearing pursuant to section 25. Revocation hearings shall comply with the procedures in section
26.

(e) The Cease and Desist Order shall be effective upon its issuance and copies shall be served by
certified mail as set forth in Water Code section 8709.5(d). “Immediately,” as used in Water
Code section 8709.5(d), shall mean the Cease and Desist Order shall be served as soon as
reasonably possible, but no later than two (2) working days after issuance.

(f) The Cease and Desist Order shall state that the respondent has a right to an appeal hearing in
accordance with section 25 by submitting a written protest within thirty (30) calendar days in






accordance with section 110. The order remains in full force and effect during the pendency of
any appeal.

(q)_The respondent may request an inspection to determine if the actions taken by the respondent
are in compliance with a Cease and Desist Order issued by the Executive Officer. If the
Executive Officer determines that no further action is necessary or appropriate, the respondent
shall be notified that the enforcement action is closed.

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.

§ 25. Cease and Desist Order Board Hearing Procedures.

(a) If the Executive Officer believes that the results of an enforcement investigation so warrant,
the Executive Officer may schedule a Cease and Desist Order hearing before the board pursuant
to Water Code sections 8709.5 and 8709.6 for any of the reasons stated in section 23(b). The
Executive Officer shall issue a Notice of Violation pursuant to section 23 prior to scheduling a
Cease and Desist Order hearing before the board.

(b) Cease and Desist Order hearings shall be conducted pursuant to the evidentiary hearing
procedures described in subsections (c)-(q) and (j) of section 13 and section 13.1 of these
reqgulations with the following changes:

(1) The “applicant” shall be referred to as the “respondent”;

(2) The “application” shall be referred to as the “enforcement action’;

(3) Notice of the hearing shall be served on the respondent by certified mail or hand
delivery at least thirty (30) calendar days prior to the hearing. The notice shall contain
all the information required by section 13(qg), as well as describe the violation and
identify any statute(s) or regulation(s) the respondent is alleged to have violated;

(4) The Executive Officer shall provide the respondent with a copy of the staff report,
along with any proposed resolution or proposed order, as applicable, at least twenty
(20) calendar days prior to the hearing. The respondent may submit a written statement
of defense to the Executive Officer at least fifteen (15) calendar days prior to the

hearing.

(5) If the board President appoints a hearing officer, the hearing officer shall be a board
member. A hearing may also be held by a partial committee of the board appointed by
the board President. If the hearing is held by a partial committee of the board, the
committee shall also follow the hearing officer procedures in section 13(f).






(6) If the hearing is held before a hearing officer or partial committee of the board, the
hearing officer or committee shall prepare the proposed order and proposed decision
required by section 13(f) within thirty (30) calendar days of the conclusion of the
hearing. The respondent shall be provided with a copy of the proposed order and
proposed decision at least ten (10) calendar days prior to the board’s consideration of
the proposed decision.

(7) The written conclusions required by section 13.1(h) need not include a discussion of
the elements identified in Water Code section 8610.5(c)(1)-(4).

(8) Cross-examination shall not be allowed unless deemed appropriate by the President or
appointed hearing officer.

(9) At the conclusion of the hearing, to comply with the requirement in section 13.1(h)
that the board adopt written findings, the board may do any the following;

() Immediately adopt all or part of the staff report, enforcement notice, or order; or

(ii) Make such changes to the staff report, enforcement notice, or order as it deems
appropriate for immediate adoption; or

(iii) The board President may direct a board member, along with board legal counsel
and independent support staff, to draft a proposed decision and order for adoption
by the board at a subsequent meeting pursuant to section 13.1(i). The respondent
shall be provided with a copy of the proposed decision and order at least ten (10)
calendar days prior to the board’s consideration of the proposed decision. The
Board’s consideration of a proposed decision at a subsequent meeting does not re-
open the hearing and no new evidence will be permitted unless allowed by the
board President. However, all parties shall be given an opportunity to present
argument related to the proposed decision.

(10) The board decision shall include an order specifying the action that must be taken by
the respondent, if any, which may include, but is not limited to:

(1) _Removal of the work;

(i1) Alteration of the work;

(i1i) A restoration order;

(iv) Implementation of environmental mitigation;

(v) _Filing an application for a permit pursuant to this division;

(vi) Other terms and conditions the board may determine to be necessary, including
but not limited to, inspection by the board or its authorized representatives;

(vii) An order that if the respondent does not comply with the decision within a
specified amount of time, the board, local maintaining agency, authorized
representatives of the board, or a contractor hired by the board may take abatement






actions, such as physical removal, and the board may recover any costs incurred
from the respondent;

(viii) An order requiring the respondent to file data as requested by the board or its
authorized representatives.

Note: Authority cited: Section 8571, Water Code, and Section 11400.20, Government Code.
Reference: Sections 6253, 11125, and 11425.10, Government Code; and Sections 8534, 8560,
8596, 8598, 8608, 8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.

§ 26. Permit Revocation.

(a) A previously issued permit or approval may be revoked or modified for any of the following
reasons:

(1) The permit or approval was obtained by misrepresentation or fraud:

(2) The permit or approval was approved or issued in error;

(3) One or more of the conditions of the permit or approval have not been satisfied or
have been violated:;

(4) One or more of the conditions of the permit or approval anticipate revocation if
certain terms are met, and those terms have been met;

(5) The activity permitted by the permit or approval violates an applicable statute, law, or
requlation, including but not limited to federal requlations;

(6) The activity permitted by the permit or approval is detrimental to the public health,
safety, or welfare or interferes with the successful execution, functioning or operation of
any flood control system feature; or

(7) The activity permitted by the permit or approval constitutes a public nuisance as
defined by statute or law.

(b) The permittee shall be given fifteen (15) days prior notice by certified mail or hand delivery
of a revocation hearing before the board, unless waived in writing.

(c) The board shall follow the hearing procedures in section 25(b), above, for permit revocation
hearings.

(d) In addition to the notice requirements of section 25(b)(3), the notice shall describe any
permit condition(s) that are the subject of the revocation hearing.

(e) The board may hold a single hearing to consider revocation and a Cease and Desist Order.






Note: Authority cited: Section 8571, Water Code, and Section 11400.20, Government Code.
Reference: Sections 6253, 11125, and 11425.10, Government Code; and Sections 8534, 8560,
8596, 8598, 8608, 8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8710, and 8719, Water Code.

§ 27. Nuisance and Civil Penalty Provisions.

The Water Code authorizes the board to commence and maintain a civil suit in the name of the
people of the State at any time for the prevention or abatement of public nuisances, as well as to
seek civil penalties for violations. A summary of the amount of potential civil penalties is set
forth in Water Code section 8709.7. Examples of the penalties for some violations are as follows:

Violation Minimum Fine Maximum Fine
Permit conditions $500 $30,000
Construction without permit $1000 per day $15,000 per day
Intentionally or negligently violating Cease and No minimum $6000 per day
Desist Order

Note: Authority cited: Section 8571, Water Code. Reference: Sections 8534, 8596, 8598, 8608,
8704, 8708, 8709, 8709.4, 8709.5, 8709.6, 8709.7, 8710, and 8719, Water Code.






STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 4.1, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING RECONSIDERATION

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Modify Article 4.1, Section 23 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 4.1 Reconsideration

8§ 283. Reconsideration.

() No later than thirty (30) calendar days after adoption by the board of a decision or order, any
interested person affected by the decision or order may petition the board for reconsideration of
the matter for based on any of the following reasons-causes:

(2) Irregularity in the proceeding, or any ruling, or abuse of discretion which prevented a fair
hearing;

(2) The decision or order is not supported by substantial evidence;

(3) There is relevant evidence, which could not have reasonably been produced previously; or
(4) Errorin law.;






(b) The petition for reconsideration shall be in writing and contain the following:

() Name and address of petitioner;

(2) The specific action of which petitioner requests reconsideration;

(3) The specific reason the action was inappropriate or improper;

(4) The specific action which the petitioner requests;

(5) A statement that copies of the petition and accompanying material have been sent to all
interested parties.

(c) The board, in its sole discretion, may:

(1) Refuse to reconsider the decision or order if-the-petition-fails-to-raise-substantial-issues

or

{A)(2) Deny the petition upon finding that the.decision or order was proper;
{B}(3) Set aside or modify the decision or order; or
{S)(4) Take other appropriate action.

(d) Any order or decision subject to reconsideration remains in full force and effect during the
pendency of the petition for reconsideration.






STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 5, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING GENERAL CLEANUP

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 5, Section 103 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 5. Designated Floodways

8 103. Notices and Hearings.

The board shall notify local interested parties, thirty (30) calendar days prior to any hearing or
hearings on designated floodways and floodway encroachment lines, by notice published at least
twice in a newspaper of general circulation in the affected area. Hearings must be held in areas
convenient to the majority of interested parties. The board shall hold one hearing prior to
initiation of the study and at least one hearing after the study has been completed but prior to
adoption.

NOTE: Authority cited: Section 8571, Water Code. Reference: Section 8609, Water Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 7, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING DELEGATED AUTHORITY

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 7, Section 109 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 7. Review Rights

8 109. Right of Review of Delegated Authority.

Any person or public agency having an interest in a decision made by the Director of the
department or the Executive Officer of the board pursuant to any delegation by the board,
including those delegations in Section 5 and any other delegation of authority has the right to
review by the board in accordance with the requirements of section 12. Adversely affected
persons have the right to present arguments to the board in person or by a designated
representative at a regularly scheduled board meeting in accordance with section 110.

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 8609 and 8710, Water
Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 7, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING GENERAL CLEANUP

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 7, Section 110 to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 7. Review Rights

8§ 110. Review Procedures.

A person or public agency adversely affected by a decision described in section 109 is entitled to
board review at a regularly scheduled meeting of the board after receipt of a written request
directed to the General-Manager Executive Officer of the board stating the facts and
circumstances upon which the request is based, provided the request complies with the
requirements of section 12. If a petition for reconsideration is not submitted within the time
limits specified in section 23, the decision of the board is final.

NOTE: Authority cited: Section 8571, Water Code. Reference: Sections 8609 and
8710, Water Code.





STATE OF CALIFORNIA
CENTRAL VALLEY FLOOD PROTECTION BOARD
3310 EL CAMINO AVENUE, RM. 151 (JOC)
SACRAMENTO, CA 95821

DIVISION 1, CHAPTER 1, ARTICLE 10, OF THE
CALIFORNIA CODE OF REGULATIONS
REGARDING GENERAL CLEANUP

Proposed Text of Regulations
In Title 23, California Code of Regulations, Division 1
Amend Article 10, Appendix A to read as follows:

CALIFORNIA CODE OF REGULATIONS
BARCLAY’S OFFICIAL CALIFORNIA CODE OF REGULATIONS

Title 23. Waters
Division 1. Central Valley Flood Protection Board
Chapter 1. Organization, Powers and Standards
Article 10. Appendix A

Acceptance of a Permit

You must notify the Department of Water Resources ten+{10) fourteen (14) calendar days before
construction begins by mailing the pre—addressed start card furnished by the Board when the
permit is issued. This card will contain the current address and telephone number of the
Department of Water Resources’ Flood Project Inspection Section which provides inspection
services on behalf of the Board. The beginning of any work described in the permit constitutes
acceptance by the applicant that work will be done in compliance with the general and special
conditions listed in the permit. Inquiries about procedures or other details may be made in person
or by correspondence to The Central Valley Flood Protection Board, Attention: Floodway
Protection Section, 3310 EI Camino Avenue, Room 48 151, Sacramento, California 95821; by
FAX at (916) 574-0682; or by calling (916) 574-0609. Please include the Board’s application
number when inquiring about an application.






Sample Permit

SIX: This permit shall remain in effect until revoked. In the event any conditions in this permit
are not complied with, it may be revoked on fifteen (15) calendar days’ notice.
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Government Code, title 2, division 3, part 1, chapter 3.5
(commencingwith section 11340).

Following the public hearing, the Board may adopt
the regulatory language as originally proposed, or with
non—substantial or grammatical modifications. The
Board may al so adopt the proposed regul atory language
with other modificationsif the text asmodified is suffi-
ciently related to the originally proposed text that the
public wasadequately placed on notice and that thereg-
ulatory language as modified could result from the pro-
posed regulatory action; insuch event, thefull regulato-
ry text, with the modificationsclearly indicated, will be
made available to the public, for written comment, at
least 15—daysbeforeitisadopted.

The public may request a copy of the modified regu-
latory text from ARB’s Public Information Office, Air
Resources Board, 1001 | Street, Visitors and Environ-
mental Services Center, First Floor, Sacramento,
California, 95814, (916) 322—-2990.

SPECIAL ACCOMMODATION REQUEST

Special accommodation or language needs can be
provided for any of thefollowing:

e Aninterpreter tobeavailableat thehearing;

e  Documents made available in an alternate format
(i.e., Braille, largeprint, etc.) or another language;
e  Adisahility—related reasonableaccommodation.
To request these special accommodations or lan-
guage needs, please contact the Clerk of the Board at
(916) 322-5594 or by facsimile at (916) 322-3928 as
soon as possible, but no later than 10 business days be-
forethescheduled Board hearing. TTY/TDD/Speechto
Speech usersmay dial 711 for the CaliforniaRelay Ser-
vice.
Comodidad especial o necesidad de otro idioma puede
ser proveido paraalgunadelassiguientes:

e Unintérpretequeestédisponibleenlaaudiencia

e  Documentos disponibles en un formato aterno
(por decir, sistemaBraille, 0 enimpresion grande)
uotroidioma.

e  Unaacomodacién razonablerelacionados con una
incapacidad.

Parasolicitar estas comodidades especial es 0 necesi-
dades de otro idioma, por favor llame ala oficina del
Consgo a (916) 322-5594 o envie un fax a (916)
322-3928 |o més pronto posible, pero no menos de 10
diasdetrabajo antesdel diaprogramado paralaaudien-
ciadel Consgjo. TTY/TDD/Personasque necesiten este
servicio pueden marcar el 711 para el Servicio de Re-
transmision deMensajesdeCalifornia.

TITLE 23. CENTRAL VALLEY FLOOD
PROTECTION BOARD

NOTICE OF PROPOSED RULEMAKING

AMENDMENTSTO TITLE 23, CA
CODE OF REGULATIONS
REGARDING CHANGESRELATED
TO AB 1165

NATURE OF PROCEEDING

NOTICE IS HEREBY GIVEN that the Centrd
Valley Flood Protection Board (Board) proposes to
amend the following Sectionsin Division 1, Chapter 1
of Title23, CaiforniaCodeof Regulations:

Section4 (Definitions)

Section 5 (Delegations)

Section 5.1 (Ex Parte Communi cations)

Section 9 (Acknowledgement of Receipt,
Completeness of Applications, and Notice to
ContiguousL andowners)

Section 10 (Environmental Review)

Section 11 (Variances)

Section 12 (Protests)

Section 13 (Evidentiary Hearings)

Section 14 (Board Decision)

Section 16 (Permit Conditions)

Section 17 (Emergencies)

Section 20 (Initiation) deleted and replaced with
Section 20 (Purposeand Authority)

Section 21 (Hearing) deleted and replaced with
Section 21 (MaintenanceActivities)

Section 22 (Board Decision) deleted and replaced
with  Section 22 (Emergency Impairment
Response Authority)

Section 103 (Noticesand Hearings)

Section 109 (Right of Review of Delegated
Authority)

Section 110 (Review Procedures)

Appendix A (Acceptanceof aPermit)

Appendix A (SamplePermit)

In addition, the Board proposes to delete the follow-
ing sections from Division 1, Chapter 1 of Title 23,
CaliforniaCodeof Regulations:

In addition, the Board proposes to rename Article 4
— Enforcement Proceedings as“ Article 4 — Enforce-
ment Actions’ and add the following new sections to
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Divisionl, Chapter 1 of Title 23, California Code of
Regulations:
Section 23 (Noticeof Violation)
Section 24 (Cease and Desist Orders|ssued by the
Executive Officer)
Section 25 (Ceaseand Desist Order Board Hearing
Procedures)
Section 26 (Permit Revocation)
Section 27 (Nuisance and Civil
Provisions)

Penalty

PUBLIC PROCEEDINGS/WRITTEN COMMENTS

A public hearing regarding thisproposal isscheduled
on:
Friday, October 28,2011 at 10:00a.m.
(Check websitefor agendalOdaysprior)

Hearing L ocation:
Stateof CaliforniaResourcesBuilding
First Floor Auditorium
1416 Ninth Street,
Sacramento, CA 95814

Oral or written testimony may be given by any inter-
ested person on the day of the hearing. Following the
public hearing, the Board may adopt the proposal s sub-
stantially as described herein and in the Initia State-
ment of Reasons, or may modify the proposals if the
modifications are substantially related to the origina
text. Noticeisalso giventhat any interested person may
submit written commentsrel evant to the proposed regu-
latory action prior to 5:00 p.m. on Wednesday, October
19,2011 to:

Primary: Curt M. Taras, PE., Supervising Engineer
ctaras@water.ca.gov 1-916-709-0519

Alternate: EricR. Butler, PE., Supervising Engineer
erbutler@water.ca.gov 1-916-574-0707

Central Valley Flood Protection Board
3310 El Camino Avenue, Room 151
Sacramento,California95821

(FAX) at (916) 574-0682

We request but do not require that written comments
be submitted to our office by October 19, 2011 in order
that staff can preparethem for the Board hearing. How-
ever, written commentswill still beaccepted at thehear-

ing.

AUTHORITY AND REFERENCE

Pursuant to the authority vested by California Water
Code section 8571 and 8610.5, the proposed rulemak-

ing will delegate by regulation the authority to approve
or deny certain encroachment permit application and to
issue Cease and Desist Ordersto the Board’s Executive
Officer. Inaddition, pursuant to authority vested by Wa-
ter Code section 8571, these regul ations adopt, amend,
and repeal other rulesto promotethe convenient, order-
ly, and just conduct of the business of the California
Central Valley Flood Protection Board (Board). The
proposed rulemaking also makes several substantive
and non—substantive changes in order to make the cur-
rent regulations consistent with legisation and State
practice. | nadditionto making enforcement changesre-
lated to AB 1165, the purpose of the proposed rulemak-
ing is to update the regulations to define all of the en-
forcement actions available to obtain compliance with
flood control laws and regulations. The Board's
authoritiesrelevant to permitting are generally stated in
Water Code sections 8610.5 and 8710-8723. The
Board’s authorities relevant to enforcement actions are
generally stated in Water Code sections 8709-8709.7.
Pursuant to the authority vested by Water Code section
8571, the California Central Valley Flood Protection
Board proposes changesto Division 1 of Title 23 of the
California Code of Regulations. These proposed regu-
lations will implement and interpret Water Code sec-
tions8610.5and 8709-8709.7 and 8710-8723.

INFORMATIVE DIGEST

Pursuant to the authority vested by California Water
Code section 8610.5 and 8709-8709.7, the purpose of
the proposed rulemaking isto provide the del egated au-
thority regulations described in these sections of the
California Water Code. Section 8610.5 alows the
Board to define by regulation the types of encroach-
mentsthat will not significantly affect the State Plan of
Flood Contral. It then statesthat an evidentiary hearing
is not required for uncontested applications for those
types of encroachments. Essentialy, the law is
amended to allow the Board's staff to process and ap-
prove minor encroachments that are code compliant
and uncontested without holding ahearing or obtaining
avote of approval from the Board. Instead, the Board
hasapproved itsstandardswhich are used by staff to ap-
prove or deny encroachment applications. Applicants
and Protestants retain the right to request a hearing if
unsatisfied with any staff determination.

The Board's authorities relevant to enforcement ac-
tions are stated in Water Code sections 8709-8709.7.
Here the law states that the Board may delegate to the
Executive Officer theauthority toissueaCeaseand De-
sist Order on any person or public agency threatening
any flood control featureunder the Board'sjurisdiction,
to enforce any requirement of a permit, or to enforce
any requirement of Division 5, Part 4 of the Water Code.
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It also addsnew provisionsfor the Board to order resto-
ration of a site. The law also now grants the Superior
Court theability toimposefineson any person or public
agency that violatesthese provisionsof theWater Code.
Pursuant to the authority vested by Water Code sec-
tion 8571, the California Central Valley Flood Protec-
tion Board proposes changesto Division 1 of Title23 of
the California Code of Regulations. These proposed
regulations will implement and interpret Water Code
sections8610.5and 8709-8709.7 and 8710-8723.

IMPACT ON LOCAL AGENCIESOR
SCHOOL DISTRICTS

The proposed regulatory action would not impose a
mandateonlocal agenciesor school districts, nor doesit
require reimbursement by the State pursuant to Part 7
(commencing with Section 17500) of Division 4 of the
Government Code. No nondiscretionary costs or sav-
ingstolocal agenciesor school districtswill result from
the proposed regulatory action.

COSTS OF SAVINGS TO STATE AGENCIES

The proposed permitting del egation regul ations will
save the State of California over $120,000 annually to
issue flood system encroachment permits. The esti-
mated savingsisequivalent to one additional staff engi-
neer to prepare every permit application for a Board
consent vote. The proposed enforcement action regula-
tionswill savethe State of Californiamillionsof dollars
annually in reduced flood insurance premiums and re-
duced liability fromflooding duetoleveefailure.

EFFECT ON FEDERAL FUNDING TO
THE STATE

The proposed regulations will prevent the State of
Cdiforniafromlosing millionsof dollarsin Federal Le-
vee Rehabilitationfunding under Publiclaw PL 84-99.

EFFECT ON HOUSING COSTS

The proposed regulations will reduce housing costs
by reducing the cost of flood insurance for homes with
federally backed mortgages.

SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY AFFECTING
BUSINESS, INCLUDING ABILITY TO
COMPETE/EFFECT ON SMALL BUSINESS

The proposed regulations will have a positive state-
wide economicimpact directly affecting businesses, in-

cluding the ability of Californiabusinessesto compete
with businesses in other states. The proposed regula-
tionswill delegateto Board staff the ability toissue per-
mits and thus reduce the waiting period for aflood sys-
tem encroachment permit, whichwill reducethe cost of
doingbusinessin California.

IMPACT ON THE CREATION, ELIMINATION,
OR EXPANSION OF JOBS/BUSINESS

Theproposed regulationswill result in anet benefit to
protect California jobs and small business from flood
losses. Jobsaretypically createdin areasprotected from
flooding and natural disasters and eliminated in areas
withahighrisk of flooding and economicloss.

COST IMPACTS ON REPRESENTATIVE
PRIVATE PERSONS OR BUSINESSES

The proposed regulations allow enforcement action
to beissuedto private personsor businesses. If aperson
or entity is ordered to comply with State flood control
regulations, it can result in apotential cost to the person
or entity of up to tens of thousands of dollars. These
costscouldincluderemoval of anencroachment onale-
vee and restoration of any damage. However, the bene-
fitto the State and the public of theflood control system
anditsleveesisinthebillionsof dollars.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code section
11346.5(a)(13), the Board must determine that no rea-
sonable aternative it considered or that has otherwise
been identified and brought to its attention would be
moreeffectivein carrying out the purposefor whichthe
action is proposed or would be as effective and less
burdensome to affected private persons than the pro-
posed action. During its preliminary consideration of
aternatives, all comments brought to the attention of
the Board were incorporated in these proposed regula-
tions.

AVAILABILITY OF STATEMENT OF REASONS
AND TEXT OF PROPOSED REGULATIONS

The Board has prepared and has available for public
review an Initial Statement of Reasonsfor the proposed
regulations and the text of the proposed regulations. A
copy of the Initial Statement of Reasons and a copy of
the proposed text are posted on the Board's website at
www.cvfpb.ca.gov. These documents may also be re-
guested fromthe contact personslisted bel ow.
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FINAL STATEMENT OF REASONS

After adoption acopy of the Final Statement of Rea-
sons will be published on the Board's website at
www.cvfpb.ca.gov. For those without internet access,
the final statement of reasons will also be available by
contacting thefollowing staff members:

CONTACT PERSONS

Primary: Curt M. Taras, PE., Supervising Engineer
ctaras@water.ca.gov 1-916—-709-0519

Alternate: Lorraine Pendlebury,
AnalysttotheBoard
pendlebury @water.ca.gov 1-916-574-0609

Alternate: EricR. Butler, PE., Supervising Engineer
erbutler@water.ca.gov 1-916-574-0707

TITLE 27. OFFICE OF
ENVIRONMENTAL HEALTH HAZARD
ASSESSMENT

SAFE DRINKING WATER AND TOXIC
ENFORCEMENT ACT OF 1986
PROPOSITION 65

NOTICE OF PROPOSED RULEMAKING

PROPOSED AMENDMENT OF SECTION 25903
NOTICES OF VIOLATION

SEPTEMBER 2, 2011

NOTICEISHEREBY GIVEN that the Office of En-
vironmental Health Hazard Assessment (OEHHA) pro-
posesto amend Title 27, Cal. Code of Regulations, sec-
tion 259031, to allow electronic serviceon the Attorney
General’s offices for Notices of Violation. The text of
the proposed amendment isattached to thisnotice.

PUBLIC PROCEEDINGS

OEHHA is requesting public comment concerning
the proposed amendment to the regulation. A public
hearing to present oral comments will be scheduled
only upon request. Such arequest must be submitted in

IAll further referencesareto Title 27, CaliforniaCode of Regula-
tions, unless otherwise indicated.

writing no later than 15 days before the close of the
comment period on October 18, 2011. The written re-
quest must be received by OEHHA at the addresslisted
below no later than October 3, 2011. A notice for the
public hearing, if oneisrequested, will be posted onthe
OEHHA web site at least ten days in advance of the
hearing date. The notice will provide the date, time,
location and subject matter to be heard. Notices will
also be sent to those individual s requesting such notifi-
cation.

Any written statements or arguments, regardless of
the form or method of transmission, must be received
by OEHHA by 5:00 p.m. on October 18, 2011, whichis
hereby designated as the close of the written comment
period. Written comments regarding this proposed ac-
tion may besent by fax, mail or by e-mail addressed to:

FranKammerer

Officeof Environmental Health Hazard A ssessment
PO.Box4010

Sacramento, California95812—4010

Telephone: 916-445-4693

Fax: 916-323-2610

E—mail: fkammerer@oehha.ca.gov

Commentssent by courier should bedeliveredto:

FranKammerer

Officeof Environmental Health Hazard A ssessment
1001 Street, 2379 Floor

Sacramento, California, 95814

Itisrequested, but not required, that hard—copy state-
mentsor argumentsbesubmittedintriplicate.

CONTACT

Inquiries concerning the action described in this no-
tice may be directed to Fran Kammerer, Staff Counsel
viae-mail at fkammerer@oehha.ca.gov, or viamail at
OEHHA, PO. Box 4010 Sacramento, Cadlifornia
95812-4010. Monet Velais a back—up contact person
for inquiries concerning processing of thisactionandis
availableat (916) 323-2517 or mvela@oehha.ca.gov.

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Proposition 65 was enacted as avoters' initiative on
November 4, 1986, and codified at Health and Safety
Code section 25249.5 et seq. OEHHA, within the
Cdlifornia Environmental Protection Agency, is the
state entity responsible for the implementation of Prop-
osition 65. OEHHA hastheauthority to promulgateand
amend regulations to further the purposes of Proposi-
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From: Alyse Inouye [alysel @statenet.com]
Sent: Tuesday, September 13, 2011 12:40 PM
To: Taras, Curt

Subject: Proposed Rule Text Request

Hello,

| work for a company called State Net and we track regulations for all 50

states. | would like to request a copy of the proposed rule text for
"Amendmentsto Title 23, CA Code of Regulations Regarding Changes Related to
AB 1165." This proposed rule was noticed in the California Regulatory Register
on September 2, 2011. | have checked the website at www.cvfpb.ca.gov and it
says Proposed Draft Regulations (coming soon). | was wondering if you could
email me a copy of thetext or if you knew when the text would be available on
the website. Thank you so much for your time!

Sincerely,

Alyse Inouye
Regulations Analyst
State Net

2101 K Street
Sacramento, CA 98516
v: 800-726-4566

f: 800-829-4629

e: aysel @statenet.com
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From: Taras, Curt

Sent: Tuesday, September 13, 2011 1:00 PM
To: 'Alyselnouye

Subject: RE: Proposed Rule Text Request

It is available on the website under Tier 1b proposed regulations. Hereisa
direct link.

http://www.cvfpb.ca.gov/regulations/Tier 1lbProposedDraftRegul ations. pdf

Thanks,

Curt Taras, PE, MSCE

Supervising Engineer

Branch Chief, Encroachment and Enforcement State of California Central Valley
Flood Protection Board 3310 El Camino Ave, Rm 151 Sacramento, CA 95821
Desk: 1-916-574-0684

Cdll: 1-916-709-0519

Fax: 1-916-574-0682

----- Original Message-----

From: Alyse Inouye [mailto:alysel @statenet.com]
Sent: Tuesday, September 13, 2011 12:40 PM

To: Taras, Curt

Subject: Proposed Rule Text Request

Hello,

| work for a company called State Net and we track regulations for all 50

states. | would like to request a copy of the proposed rule text for
"Amendmentsto Title 23, CA Code of Regulations Regarding Changes Related to
AB 1165." This proposed rule was noticed in the California Regulatory Register
on September 2, 2011. | have checked the website at www.cvfpb.ca.gov and it
says Proposed Draft Regulations (coming soon). | was wondering if you could
email me a copy of the text or if you knew when the text would be available on
the website. Thank you so much for your time!

Sincerely,
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Alyse Inouye
Regulations Analyst
State Net

2101 K Street
Sacramento, CA 98516
v: 800-726-4566

f: 800-829-4629

e: aysel @statenet.com
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